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	[bookmark: _Toc106006553]User Guidance
The following document is part of the Construction Consultancy Services (CCS) standard form for preparation of a Request for Tender document for Construction Consultancy Services above $50,000.

Part 3: Conditions of Agreement
[bookmark: _Toc106006554]Please refer to buy.nsw website at https://buy.nsw.gov.au/categories/construction to locate all documents referenced throughout this text. Guidance is based on Microsoft 365 Word.
[bookmark: _Toc106006555]Guide Notes
This standard form contains guidance in hidden text, ie:
GUIDE NOTES:
Guide Note examples
If the Guide Notes are not visible, click on the Show/Hide button “¶”.
If still not visible, then:
•  Go to Microsoft Word File/Options menu;
•  Select the Display tab; then
•  Tick the Hidden Text check box and click the OK button.

This process can also be used to hide guide notes in a finished document.

[bookmark: _Toc106006556]General
[bookmark: _Toc106006557]Insertion Points
Each ‘»’ shows where input is required. Click onto each ‘»’ and overtype.
[bookmark: _Toc106006558]When Completed:
1. Remove all Guide Notes manually or by the following steps:
•  On the Editing menu click Replace, then (if required) 
•  Click the More button;
•  Click the Format button, click on Font;
•  Tick the Hidden check box and click the OK button;
•  Click the Special button, click on Any Character; then
•  Click the Replace All button.
2. Delete this User Guidance, along with the following Page Break.
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Construction Consultancy Services General Conditions of Agreement
The Construction Consultancy Services (CCS) Conditions of Agreement is the major component of the CCS Standard Form documents, which also includes the Conditions of Tendering, Tender Schedules and The Services.

In particular, the CCS suite of documents have been designed to:
· provide an easily understood standardised form of Agreement for construction related consultancy services with fees estimated to be greater than $50,000;
· incorporate Lump Sum Fee, Upper Limit Fee and Schedule of Rates forms of pricing;
· provides for insurable liability;
· provides an option for Novation where the Principal intends to novate the Agreement to another party;
· align with the requirements in relevant consultant prequalification schemes; and
· suit current NSW Government policies and provisions such as: 
· NSW Procurement Board Directions;
· Procurement (Enforceable Procurement Provisions) Direction 2019; and
· NSW Government Supplier Code of Conduct.

For Consultancy Services with an estimated fee value of less than $50,000 the Minor Construction Consultancy Services suite should be used.
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Include the Conditions of Agreement without alteration except for sections to be deleted where indicated by a guide note.  
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       Except where the context requires otherwise, the definitions in this Agreement are:

	Contract
	
	the Agreement between the Consultant and the Principal constituted by the Agreement Documents, which supersedes all understandings, representations and communications between the parties related to the subject matter of the Agreement made before the Date of Agreement;


	Agreement Documents
	
	Agreement Documents include:
· Conditions of Contract;
· Agreement Information; 
· The Services; 
· Appendices;
· Drawings and documents; and
· Letter of Award and any other documents listed therein;

	Agreement Material
	
	all material brought or required to be brought into existence as part of, or for the purpose of, performing the Services, including but not limited to documents, equipment, information and data stored by any means;


	Business Day
	
	any day other than a Saturday, Sunday, public holiday or 27, 28, 29, 30 or 31 December;


	Consultant
	
	the entity named in Item 3 of the Agreement Information; 


	Consultant’s Authorised Person
	
	the person stated in the Agreement Information, who is appointed by the Consultant to act with its full authority in all matters relating to the Contract;


	Date of Agreement
	
	the date of the Letter of Award;


	Fee
	
	the fee described in Item 9 of the Agreement Information;


	Issue
	
	any issue, dispute or difference raised by either party under Clause 11;


	Intellectual Property
	
	all rights in copyright, patents, registered and unregistered trademarks, registered designs, trade secrets, inventions, models, know-how and all other rights of intellectual property;


	Letter of Award
	
	a letter from the Principal to the Consultant awarding the Agreement to the Consultant;


	Principal
	
	the entity named in Item 1 of the Agreement Information;


	Principal’s Authorised Person
	
	the person stated in the Agreement Information, who is appointed by the Principal to act with its full authority in all matters relating to the Contract;


	Senior Executive
	
	the person appointed by either party to confer and resolve an Issue.
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The Principal engages the Consultant in the capacity set out in Item 5 of the Agreement Information to perform the Services, and the Consultant accepts the engagement and undertakes to perform the Services, on the terms set out in this Agreement.
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	Professional Standard of Care
0. The Consultant must perform the Services to that standard of care and skill to be expected of a consultant who regularly acts in the capacity in which the Consultant is engaged and who possesses the knowledge, skill and experience of a consultant qualified to act in that capacity.
	Knowledge of Requirements of the Principal
The Consultant must use all reasonable efforts to inform itself of the requirements of the Principal and must regularly consult with the Principal during the performance of the Services.
	Personnel
The Consultant must:
ensure that all personnel engaged by it in connection with the Services are appropriately qualified, competent and experienced in the provision of the type of services required by the Principal; and
engage persons named by the Consultant and agreed by the Principal to carry out the services nominated.
The Consultant's responsibility for the performance of the Services and for the work and performance of its personnel is not altered in any way by Clause 3.3 or by anything done in accordance with Clause 3.3.
Principal Supplied Information
If the Consultant considers that Principal Supplied Information (information, documents and other particulars made available to it) is inadequate or contain errors, inconsistencies, discrepancies or ambiguities, the Consultant must give written notice to the Principal at least 15 Business Days before the Consultant proposes to use the Principal Supplied Information. The notification must include details of:
the inadequacies, errors, inconsistencies, discrepancies or ambiguities (Information Issues); 
the effect on the Fee and the Time for Completion; and
any other matters the Consultant considers relevant.
The Principal must resolve the Information Issues notified under Clause 3.5. If resolution has an effect on time and/or cost the Consultant is entitled to an adjustment to the Fee and/or Time for Completion where:
0. the Information Issues could not reasonably be identified prior to the Date of Award; and
0. the Consultant incurs more time and costs than that which could have been reasonably expected at the Date of Award.
	Program or Plan
The Consultant must, by the time specified in Item 6 of the Agreement Information, submit to the Principal a program or plan for the performance and completion of the Services within the time specified in Item 7 of the Agreement Information.	

	Timely Provision of Services
The Consultant must perform the Services expeditiously and in accordance with the program.
	Change of Scope or Timing
As soon as practicable after becoming aware of any matter which has changed, or is likely to change, the scope or timing of the Services, the Consultant must give 15 days written notice to the Principal detailing the circumstances and extent, or likely extent, of the change or delay and whether the Consultant will be proposing a variation in accordance with Clause 6.
	Alterations to Approved Documents
The Consultant must not make any substantial alteration to, addition to or omission from the plans, drawings, layouts, designs, specifications or other material previously approved, without the prior written approval of the Principal.
	Principal's Materials
The Consultant must protect and keep safe and secure all materials and documentation provided by the Principal to the Consultant.
Upon discharge of this Agreement by performance or termination, the Consultant must promptly return to the Principal those materials and documentation.
	Cooperation by the Consultant
The Consultant must liaise, cooperate and confer with others as directed by the Principal.
	Obtain all Necessary Approvals
The Consultant must obtain all approvals, authorities, licences and permits which are required from governmental, municipal or other responsible authorities for the lawful implementation and completion of the Services, except where obtained by the Principal as set out in Item 8 of the Agreement Information.
	Consultant's Relationship with the Principal
The Consultant must not act outside the scope of the authority conferred on it by this Agreement and must not bind the Principal in any way or hold itself out as having any authority to do so, except where authorised by this Contract.
	Confidentiality
The Consultant and its employees or agents must not without the prior written consent of the Principal disclose any information in connection with the Services or this Agreement to any person not a party to this Agreement other than:
as necessary to perform the Services; or
with respect to any matter already within public knowledge.
	Consultant's Authorised Person
The person named in Item 4 of the Agreement Information will be responsible on behalf of the Consultant for all aspects of the Services and has authority to act on behalf of the Consultant in all matters relating to this Contract. Any substituted representative must be notified promptly in writing to the Principal.
Subcontracting and Assignment
The Consultant must not assign or subcontract any part of the Services without the prior written approval of the Principal.
An approval given by the Principal permitting the Consultant to subcontract any portion of the Services does not relieve the Consultant from its obligations and liabilities pursuant to this Agreement.
	Statutory Requirements
The Consultant must ensure that all work done in connection with the Services complies with the requirements of all applicable legislation, codes and Authorities' requirements and all relevant Australian standards applicable to the Services.
	Conflict of Interest
The Consultant warrants that it has no conflict of interest at the date of this Agreement.
The Consultant must immediately inform the Principal in writing upon becoming aware of the existence, or possibility, of a conflict of interest.
	Security of Premises
When using the Principal’s premises and facilities, the Consultant must comply with all directions, procedures and policies relating to work health and safety and security at those locations.
	Access to Consultant's Premises
The Consultant must, upon reasonable notice, permit the Principal access to the Consultant's premises in order for the Principal to inspect, discuss or assess anything in connection with the Services.
	Records
The Consultant must keep proper accounts, records (including information stored by computer and other devices) and time sheets in accordance with accounting principles generally applied in commercial practice in respect of its time charge billing, reimbursable expenses and fees and reimbursements payable to others engaged to assist in providing the Services.
The Consultant must, within a reasonable time of any request, give the Principal access to, or verified copies of, any information which may reasonably be required to enable any claim to be substantiated and verified.
	Insurances
The Consultant must provide the Principal with proof of all insurance required to be maintained by the Consultant under this Contract.
	Media Releases and Enquiries
The Consultant must obtain the Principal’s prior written consent to:
.1 any press release or promotional advertisement it wishes to make or place concerning the Agreement, the Principal or the Works; and
.2 the release for publication in any media of any information concerning the Agreement, the Principal or the Works.
The Consultant must refer any media enquiries concerning the Agreement, the Principal or the Works to the Principal. The Consultant must not respond to any media enquiry without the Principal’s prior written consent.
The Consultant must ensure that all Subconsultants and Suppliers comply with this clause. 
The Principal may give or refuse its consent, in its absolute discretion.


	Authorisation to Release and Use Information
The Consultant authorises the Principal to provide information about the Consultant, including information provided by the Consultant and information related to the Consultant’s performance, to other Commonwealth, State or Local Government agencies at any time or for any reason; and
The Consultant agrees and acknowledges that the Principal is entitled to rely on the defence of qualified privilege for the purposes of section 30 of the Defamation Act 2005 (NSW) in making information available to others.
The Consultant releases and indemnifies the Principal from and against any claim, action, loss, damage, expense or liability the Principal may sustain or incur in connection with anything authorised by Clause 3.32 or anything done by a recipient of the information.
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	Provide Information
0. The Principal will as soon as practicable, or as required by this Agreement, make available to the Consultant all relevant instructions, information, documentation or data or any other material required for the performance of the Services.
	Appoint a Representative
The person named in Item 2 of the Agreement Information, or any other person the Principal nominates in writing, will act as the Principal's representative and will have authority to act on behalf of the Principal in all matters relating to this Agreement.
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	Payment
0. In consideration of the provision of the Services, the Principal will pay the Consultant the value of Fee as determined by the Principal, subject to the conditions of this Agreement.
	Right of Set-Off
The Principal may deduct from amounts otherwise payable to the Consultant any amount due from the Consultant to the Principal in connection with the Services.
	Effect of Payment of the Fee
Payment of the Fee, whether in part or in full, does not constitute acceptance by the Principal of the Services and does not amount to a waiver of any right or action which the Principal may have at any time against the Consultant.
	Reimbursable Expenses
The Principal will reimburse the Consultant the reasonable costs, expenses, fees or charges incurred by the Consultant, limited to those items set out in Item 10 of the Agreement Information, provided that in all cases the Consultant has first obtained the Principal's prior written approval to incur or pay those costs, expenses, fees or charges.
	Timing of Payment
At the times specified in Item 11 of the Agreement Information, and upon Termination pursuant to Clause 10, the Consultant must lodge with the Principal a Payment Claim for the Services performed (and for approved reimbursable expenses, if any, incurred) during the specified period. The Payment Claim must be accompanied by a completed and true Supporting Statement and a completed and true Subcontractor’s Statement in the form at the Annexures, executed on the date of the Payment Claim.
Within 10 Business Days after the Consultant’s Payment Claim is served, the Principal will provide to the Consultant a Payment Schedule identifying the Payment Claim to which it relates and stating the payment, if any, which the Principal will be making.  Reasons will be given if the amount is less than that claimed.
The Principal will pay the Consultant the amount due within 15 Business Days after the Consultant’s Payment Claim is served.
Payment by the Principal will be made by Electronic Funds Transfer to a bank, building society or credit union account nominated by the Consultant.  No payment will be due to the Consultant until details of the nominated account (name of financial institution, account name, BSB and account number) are notified in writing to the Principal. The Consultant shall promptly notify the Principal in writing of any change to the nominated account, but the Principal will not be responsible for any payments made into a previously nominated account prior to notification of such change being received by the Principal.
	Tax Invoices
If Agreement Information Item 11 states that the Principal is responsible for issuing the tax invoice, then the Principal will issue payment schedules in the form of Recipient Created Tax Invoices. The Consultant must not issue Tax Invoices in respect of the Agreement.
If Agreement Information Item 11 states that the Consultant is responsible for issuing the tax invoice, then:
following the provision by the Principal of the Payment Schedule, the Consultant must immediately issue a tax invoice to the Principal;
the Consultant must not issue a tax invoice in respect of any taxable supply it makes to the Principal, other than under this clause; 
the tax invoice must be:
issued within 2 Business Days after the provision by the Principal of the relevant Payment Schedule; and
for the Scheduled Amount identified in the Payment Schedule; and
the tax invoice is to show the Scheduled Amount excluding GST, the GST component and the total Scheduled Amount including the GST component. 
Each party warrants it is registered for GST at the time of entering into the Contract, and must notify the other party if it ceases to be registered for GST or to satisfy any requirements for the issue of Recipient Created Tax Invoices.
	Pay as You Go
If the Consultant does not quote its ABN in its Tender or on its claims or invoices, or otherwise advise the Principal of its ABN relating to the Services, the Principal will withhold tax from payments in accordance with Australian Tax Office requirements.
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0. The Principal may instruct variations in writing and the Consultant must comply with the instructions, providing the variations are generally consistent with, or of a similar nature to, the Services.
The Consultant must take all reasonable steps to minimise the effects of variations on the time to complete the Services.
	Variations proposed by the Principal
When requested by the Principal, the Consultant must, within the time specified in the request, advise the Principal of its price (including any delay costs) for a proposed variation and the effect on the time to complete the Services, or on any other matter specified in the request. 
Unless the Principal instructs the Consultant to proceed, the Consultant must not begin to carry out a variation until the parties have agreed on the price and time implications (including any delay costs).
	Variations claimed by the Consultant
If the Consultant considers that a variation applies but the Principal has not instructed a variation, the Consultant must make its claim for a variation within 10 Business Days from the start of the event giving rise to the alleged variation, or from the time when the event should have become known to the Consultant with reasonable diligence on its part. If the Principal does not agree that a variation applies, the Principal must advise the Consultant in writing.
	Valuation
If the parties agree that a variation applies they must endeavour to agree in writing on its price and its effect on the time to complete the Services.  Failing Agreement on price or time, the provisions of Clause 11 apply.
Unless otherwise agreed, the price of a variation will be determined using the hourly rates set out in Tender Schedules - Hourly Rates for Variations.  If the Agreement does not include Tender Schedules - Hourly Rates for Variations, or the tendered hourly rates are not relevant to the variation, reasonable rates and prices will apply.
The Fee must be adjusted to account for the price of a variation.
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	Vesting
0. Subject to Clause 7.2 and Clause 7.3, title to and Intellectual Property in, or in relation to, Agreement Material (other than the Agreement Material listed in Item 12 of the Agreement Information) vests, upon its creation, in the Principal.  The Consultant must, upon request by the Principal, do all things necessary to vest that title or that Intellectual Property in the Principal.
The Consultant retains the title to Intellectual Property created outside of the terms of this Agreement for the Agreement Material listed in Item 12 of the Agreement Information. 
If title to Intellectual Property in, or in relation to, Agreement Material is not capable of being vested in the Principal under Clause 7.1 because the Consultant itself does not own that Intellectual Property, the Consultant must ensure that the Principal is irrevocably licensed (whether by sub-licence from the Consultant or direct licence from the owner) to use that Agreement Material or Intellectual Property.
The Principal indemnifies the Consultant against any costs, claims, actions or expenses incurred by the Consultant as a result of any reproduction, adaptation or commercialisation by the Principal of any Intellectual Property or Agreement Material vested in the Principal under Clause 7.
The Consultant indemnifies the Principal against any claims, actions, and loss or damage arising out of any infringement of Intellectual Property rights by the Consultant, its officers, employees, agents or subcontractors in connection with the performance of the Services or the use by the Principal of the Agreement Material for any purpose reasonably contemplated under the Agreement.
	Delivery of Agreement Material
On, or as soon as practicable after, the expiration or earlier termination of this Agreement, the Consultant must deliver to the Principal all Agreement Material.
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0. The Consultant indemnifies the Principal from and against all actions, claims, costs, expenses and damages (including the costs of defending or settling any action or claim) in respect of:
loss of or damage to property of the Principal; or
personal injury (including death) to any person or loss of or damage to any property, arising out of, or by reason of, anything done or omitted intentionally or negligently by the Consultant, the Consultant’s agents and subconsultants in respect of the Services.
The Consultant's liability to indemnify the Principal is reduced proportionally to the extent that an act or omission of the Principal or employees or agents (other than the Consultant) of the Principal may have contributed to the injury, damage or loss.
Subject to Clause 8.4, the Consultant’s liability under Clause 8 is limited to the amount specified in Item 13 of the Agreement Information.
Clause 8.3 does not apply to liability for damages arising from:
the death of, or injury to, a person;
infringement of third party intellectual property rights;
an unlawful or wrongful act or omission; or
a wilful, reckless or negligent act or omission
The Consultant’s liability under Clause 8 may be limited by the Professional Standards Act 1994 (NSW) (as amended) if the Consultant is a member of an occupational association with an approved Scheme under that Act.
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	Professional Indemnity Insurance
0. The Consultant must have insurance covering liability for errors in provision of the Services.  The insurance must be with an insurer approved by the Principal (which approval will not be unreasonably withheld) and provide coverage for an amount not less than the amount shown in Item 14 of the Agreement Information.
	Workers' Compensation
Where the Consultant is not a sole trader, the Consultant must ensure that an insurance policy is effected prior to commencing performance of the Services and remains current for the duration of this Contract, covering liability for death of or injury to persons employed by the Consultant and related liability as required or under the Workers' Compensation Act 1987 (NSW).
Where the Consultant is unable to obtain workers’ compensation insurance because the Consultant is a sole trader or partnership, the Consultant must hold appropriate personal accident insurance.	
	Public Liability
The Consultant must obtain and maintain a public liability policy of insurance to cover loss or damage to property or injury or death to persons arising out of, or in connection with, carrying out the Services.
The policy must be:
with an insurer and under conditions approved by the Principal (which approval will not be unreasonably withheld);
obtained prior to commencing the carrying out of the Services;
maintained for the duration of the Agreement; and
for an amount not less than that stated in Item 15 of the Agreement Information in respect of any single occurrence.
The policy must cover the Consultant, the Principal, the Principal’s employees, the Principal’s agents and all subconsultants employed from time to time for, or in relation to, the Agreement and the Services for their respective rights and interests and cover their liabilities to third parties.
The policy must also provide that:
insofar as the policy covers more than one insured party, all insuring Contracts and endorsements (with the exception of limits of liability) will operate in the same manner as if there was a separate policy of insurance covering each named insured party;
failure by any insured party to observe and fulfil the terms of the policy will not prejudice the insurance in regard to any other insured parties;
any non-disclosure by one insured party does not prejudice the right of any other insured party to claim on the policy; and
a notice to the insurer by one insured party will be deemed to be notice by all insured parties.
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	Termination by the Principal other than for Default by the Consultant
0. The Principal may terminate the whole or any part of the performance of the Services at any time by written notice addressed to the Consultant.
The Consultant must, after receipt of a notice under Clause 10.1:
cease work on the terminated Services by the date specified in the notice; and
comply with any reasonable directions given by the Principal in relation to performance of the Agreement.
As soon as practicable after ceasing work under Clause 10.2, the Consultant must lodge with the Principal a statement of the amount of the Fee (and any approved reimbursable expenses) claimed by the Consultant to be payable for Services performed to the earlier of:
the date of cessation of the terminated Services; or
the date by which the Consultant was required to cease work on those Services.
The statement must be accompanied by supporting information as reasonably required by the Principal.
	Termination by the Principal for Default by the Consultant
If the Consultant:
becomes bankrupt, or insolvent, or enters into a scheme or arrangement with its creditors;
fails to carry out the Services with due diligence and competence;
without reasonable cause suspends the carrying out of the Services; or
commits a substantial breach of this Agreement
the Principal may, in the case of the default specified in Clause 10.4.1, forthwith terminate this Agreement by written notice addressed to the Consultant.
In the case of any other specified default the Principal may terminate this Agreement by written notice addressed to the Consultant if the Consultant fails to remedy the default within 14 days from the date of service of a notice by the Principal on the Consultant specifying the relevant default.
	Termination by the Consultant
If the Principal fails to pay the Consultant any amount in accordance with this Agreement which is not in dispute, or commits a fundamental breach of the Agreement, the Consultant may give notice requiring the Principal to remedy the default within 10 Business Days after receiving the notice.
If the Principal fails to remedy the default, or to propose steps reasonably acceptable to the Consultant to do so within the time specified in Clause 10.5, the Consultant may issue a notice terminating the Agreement.
The Principal must pay the amounts prescribed in Clause 10.12.
	Consultant's Continuing Liability
Termination by the Principal or Consultant will not release the Consultant from liability in respect of any breach or non-performance of any obligation pursuant to this Agreement.
	Effect of Termination
Termination of this Agreement by either party is without prejudice to any accrued rights or remedies of each party.
	Adjustment of the Fee on Termination
If any of the Services are terminated pursuant to Clause 10.1, the Principal will pay the Consultant: 
a reasonable amount for the Services performed by the Consultant up to the date of termination, as adjusted by any additions or deductions in accordance with this Agreement; and
a further amount calculated in the manner set out in Item 16 of the Agreement Information in full and final satisfaction of any claim the Consultant has or may have.
If this Agreement is terminated pursuant to Clause 10.4, the Principal will pay the Consultant a reasonable amount for the Services performed by the Consultant up to the date of termination, adjusted to take into account loss or damage suffered, or reasonably likely to be suffered, by the Principal as a consequence of breach by the Consultant.  The Principal may recover any shortfall from the Consultant as a debt due and payable.
If this Agreement is terminated pursuant to Clause 10.6, the Principal will pay the Consultant:
a reasonable amount for the Services performed by the Consultant up to the date of termination, as adjusted by any additions or deductions in accordance with this Agreement; and 
a further amount calculated in the manner set out in Item 16 of the Agreement Information 
in full and final satisfaction of any claim the Consultant has, or may have.
[bookmark: Issue_Resolution][bookmark: _Toc424136242][bookmark: _Toc424651327][bookmark: _Toc426016836][bookmark: _Toc428282983][bookmark: _Toc428283153][bookmark: _Toc428873984][bookmark: _Toc428878241][bookmark: _Toc428881763][bookmark: _Toc428881877][bookmark: _Toc104725314][bookmark: _Toc106007240][bookmark: _Toc106008637]ISSUE RESOLUTION
0. If the Principal’s Authorised Person and the Consultant’s Authorised Person are unable to resolve a dispute, difference or disagreement, either party can give notice to the other party of an Issue. The Issue must be referred to a Senior Executive from both parties. The Senior Executives, who must not be an Authorised Person, are to promptly confer to try to resolve the Issue.  Notice of an Issue can only be given once. 
	Nomination of an Expert
If an Issue between the Consultant and the Principal is not resolved by negotiation under Clause 11.1 within 30 Business Days from the date of the Notice of Issue, then either party has a further 30 Business Days to refer the Issue to Expert Determination. 
If an Issue is not referred to Expert Determination in accordance with Clause 11.2, the Issue for which the notice has been given is barred from Expert Determination or litigation or similar action.
If the Consultant and the Principal do not agree upon an independent expert ("Expert"), either may request the Chief Executive Officer of the Australian Commercial Disputes Centre to nominate an Expert.
Once an Expert has been agreed or nominated, the Principal will appoint the Expert in writing on behalf of both parties, with a copy to the Consultant.
	Submissions
Within 20 Business Days after the appointment of the Expert, the claimant will submit in writing to the Expert the claim and all the evidence which the claimant wishes the Expert to take into account.  Within 30 Business Days thereafter the other party will submit in writing to the Expert that party's response to the claim, particulars of any counterclaim and all the evidence which that party wishes the Expert to take into account.
	Procedure
Copies of documents sent to the Expert must be sent to the other party at the same time.  The Expert may meet with the parties jointly, but not separately, and may ask questions of the parties which must be answered orally or in writing as requested by the Expert.
	Determination
As soon as possible the Expert must give the parties the Expert's determination in writing as to:
the respective rights and entitlements of the parties; and
the amount or service, if any, which the Expert considers is due from one party to the other.
The determination of the Expert shall be made as an Expert and not as an Arbitrator and shall be final and binding on the parties, except where the Expert's determination is that one party shall pay to the other an amount, or carry out work, in excess of $750,000.  Such determination shall not be final and binding, provided either party gives notice to the other party of its intent to commence litigation within 10 Business Days of the determination being given.
If a notice is not given in accordance with Clause 11.9, the Issue for which the Notice of Issue has been given is barred from litigation or similar action.
	Liability
The Expert will not be liable to the parties for negligence in the conduct of the determination.
	Costs
The Principal and the Consultant will be jointly and severally liable to the Expert for the fees of the Expert.  As between themselves, the Principal and the Consultant will each bear half the Expert's fee and each will bear their own costs of the determination.
	Continuing Performance
Each party must continue to perform its obligations under this Contract, notwithstanding the existence of a dispute.
[bookmark: Notices][bookmark: _Toc424136243][bookmark: _Toc424651328][bookmark: _Toc426016837][bookmark: _Toc428282984][bookmark: _Toc428283154][bookmark: _Toc428873985][bookmark: _Toc428878242][bookmark: _Toc428881764][bookmark: _Toc428881878][bookmark: _Toc104725315][bookmark: _Toc106007241][bookmark: _Toc106008638]NOTICES
0. Any notice given under this Contract:
must be in writing addressed to the intended recipient at an address shown in Item 17 of the Agreement Information or an address last notified by the intended recipient to the sender;
must be signed by an Authorised Person of the sender; and
will be taken to have been given or made when delivered, received or left at the specified address.
If delivery or receipt of a notice occurs on a day on which business is not generally carried on in the place to which the communication is sent or later than 5.00 pm (local time), it will be taken to have occurred at the commencement of business on the next Business Day in that place.
[bookmark: Communication][bookmark: _Toc104725316][bookmark: _Toc106007242][bookmark: _Toc106008639][bookmark: _Toc424136244][bookmark: _Toc424651329][bookmark: _Toc426016838][bookmark: _Toc428282985][bookmark: _Toc428283155][bookmark: _Toc428873986][bookmark: _Toc428878243][bookmark: _Toc428881765][bookmark: _Toc428881879]COMMUNICATION 
0. The parties agree and consent that notices and communications may be by electronic communication in accordance with the Electronic Transactions Act 2000 (NSW). 
[bookmark: Quality_Management_System][bookmark: _Toc104725317][bookmark: _Toc106007243][bookmark: _Toc106008640]QUALITY MANAGEMENT SYSTEM
ONLY USE THIS CLAUSE IF THE ESTIMATED FEE IS GREATER THAN $250,0000. NOTE THAT ALL WORK CATEGORIES IN PREQUALIFICATION SCHEME SCM1191 REQUIRE THE CONSULTANT TO HAVE A CERTIFIED QUALITY MANAGEMENT SYSTEM.
IF THE CLAUSE IS NOT APPLICABLE ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT 
0. The Consultant must have in place a Quality Management System certified to AS/NZS ISO 9001 or demonstrate that equivalent QMS systems are in place
end of clause “quality management system”
[bookmark: Work_Health_and_Safety_Management_System][bookmark: _Toc104725318][bookmark: _Toc106007244][bookmark: _Toc106008641]WORK HEALTH AND SAFETY MANAGEMENT SYSTEM
ONLY USE THIS CLAUSE IF:
· THE ESTIMATED FEE IS GREATER THAN $9M; OR
· THE SERVICES ARE RELATED TO ONE OF THE FOUR CATEGORIES MENTIONED BELOW FOR SCM1191 AND SCM10611: 
· WORK CATEGORY 313; PROJECT MANAGER
· WORK CATEGORY 336; PROJECT MANAGER PLANNING & DELIVERY – HEALTH INFRASTRUCTURE;
· WORK CATEGORY 402; OCCUPATIONAL HYGIENIST;
· WORK CATEGORY 406; INDEPENDENT SAFETY ASSESSOR.
IF THE CLAUSE IS NOT APPLICABLE ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT.
0. The Consultant must have in place:
 Work Health and Safety Management System accreditation to ISO 45001 (or AS 4801 until 13 July 2023) or
Staff having relevant qualifications in managing safety with a Certificate 4 (C4) in Work Health and Safety or above such as a diploma or
Two written examples of second party audit reports where the Consultant has satisfactorily overseen implementation of a Work Health and Safety system on a construction project
end of clause “work health and safety management system”
[bookmark: Aboriginal_Participation][bookmark: _Toc104725319][bookmark: _Toc106007245][bookmark: _Toc106008642]ABORIGINAL PARTICIPATION
[bookmark: _Hlk59270292]ONLY USE THIS CLAUSE IF ABORIGINAL PARTICIPATION PLAN IS REQUIRED FOR THE AGREEMENT. AGENCIES MUST INCLUDE MINIMUM REQUIREMENTS FOR ABORIGINAL PARTICIPATION IN ALL CONTRACTS VALUED OVER $7.5 MILLION. 
IF THE CLAUSE IS NOT APPLICABLE:
· ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT; 
· DELETE THE ANNEXURE “ABORIGINAL PARTICIPATION” IN THE CONDITIONS OF AGREEMENT;
· DELETE CLAUSE “ABORIGINAL PARTICIPATION” IN THE CONDITIONS OF TENDERING; AND
· DELETE TENDER SCHEDULE “SCHEDULE OF ABORIGINAL PARTICIPATION INFORMATION”.
0. The Consultant must comply with the requirements of Aboriginal Participation at Annexure – Aboriginal Participation.
end of clause “aboriginal participation”
[bookmark: Protection_of_Children_and_Others][bookmark: _Toc104725320][bookmark: _Toc106007246][bookmark: _Toc106008643]PROTECTION OF CHILDREN AND OTHER VULNERABLE PEOPLE
ONLY USE THIS CLAUSE IF CHILDREN OR OTHER VULNERABLE PEOPLE ARE CARED FOR ON A SITE WHERE SERVICES UNDER THE AGREEMENT ARE TO BE CARRIED OUT, EG, EXISTING SCHOOL SITE.
IF THE CLAUSE IS NOT APPLICABLE ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT. 

0. The Consultant must ensure that all persons performing services on the site or sites under the Contract, including but not limited to the Consultant’s employees and managers, subconsultants and suppliers (Consultant Employees) understand and comply with the requirements shown below:
All Consultant Employees must gain permission to enter the school or facility before performing related services and they may only enter approved areas.  The Consultant’s representatives or where a subconsultant is performing services without the supervision of the Consultant, the subconsultant’s representative, must report their presence to the person in charge of the school or facility on arrival each day and record, in the Site Visit Log, the details of all Consultant Employees performing services at the site or sites that day.
Consultant Employees should avoid talking with, touching or interacting with any children or residents or other users of the school or facility except where performing services requires it or in an emergency or safety situation.
Consultant Employees must only use approved toilets and other facilities, unless the person in charge of the school or facility gives written authority to use alternative arrangements.
Appropriate privacy must be maintained when performing services on toilets and similar facilities.  Consultant Employees must ensure that toilets and similar facilities are not occupied or in use by children, residents or other users before entering to perform the services, and that performance of services does not continue when use of the facilities is required.  Where practicable male employees should perform services on male facilities and female employees on female facilities.
Consultant Employees should report any concerns about children’s behaviour or child abuse to the person in charge of the school or facility.
Consultant Employees must wear or carry an identity card at all times when on the site or sites.
[bookmark: _Hlk105845518]end of clause “PROTECTION OF CHILDREN AND OTHER VULNERABLE PEOPLE”
[bookmark: Dealing_with_Modern_Slavery][bookmark: _Toc106007247][bookmark: _Toc106008644][bookmark: _Toc104725322]DEALING WITH MODERN SLAVERY
ONLY USE THIS CLAUSE IF THE RESPONSIBLE AGENCY REQUIRES THE CONSULTANT TO COMPLY WITH THE REQUIREMENTS OF MODERN SLAVERY ACT NSW (2018) IN THE AGREEMENT. FURTHER GUIDANCE IS AVAILABLE FROM HTTPS://BUY.NSW.GOV.AU/RESOURCES/MODERN-SLAVERY-AND-PROCUREMENT.
IF THE CLAUSE IS NOT APPLICABLE:
· ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT; 
· DELETE THE ANNEXURE “DEALING WITH MODERN SLAVERY” IN THE CONDITIONS OF AGREEMENT;
· DELETE CLAUSE “DEALING WITH MODERN SLAVERY” IN THE CONDITIONS OF TENDERING; AND
· DELETE TENDER SCHEDULE “SCHEDULE OF COMPLIANCE FOR DEALING WITH MODERN SLAVERY”.
0. The Consultant must comply with the requirements of Schedule Modern Slavery at Annexures and implement processes and procedures to identify and manage the risks of Modern Slavery.
end of clause “dealing with modern slavery”
[bookmark: Novation][bookmark: _Toc106007248][bookmark: _Toc106008645]NOVATION 
ONLY USE THIS CLAUSE IF THE PRINCIPAL WILL NOVATE THE CONSULTANT TO A CONTRACTOR WHO WILL BE ENGAGED ON A DESIGN DEVELOPMENT AND CONSTRUCT (DD&C) OR DESIGN AND CONSTRUCT (D&C) CONTRACT.
IF THE CLAUSE IS NOT APPLICABLE:
· ADD TO THE ABOVE HEADING “NOT USED” AND USE STRIKETHROUGH FONT FOR THE CLAUSE CONTENT; 
· DELETE THE ANNEXURE “NOVATION DEED” IN THE CONDITIONS OF AGREEMENT; AND
· DELETE CLAUSE “NOVATION” IN THE CONDITIONS OF TENDERING.

0. The Principal intends to novate the obligations and liabilities in connection with this Agreement (the "Novation Agreement") to the “Head Contractor” for ........................ (Contract number and name) (the "Head Contract").
The Consultant acknowledges that the Principal intends to novate this Contract. The Consultant consents to the novation
The Consultant ("Novation Consultant") must fully cooperate with and assist each Tenderer for the Head Contract, to allow the Tenderer to assess the obligations and work, including but not limited to design requirements under this Contract.
The Novation Consultant must, on presentation by the Principal execute in triplicate the Novation Deed at Annexures and do any other acts and things or execute any other documents which may be necessary to give effect to such novation to the Head Contractor nominated by the Principal.
end of clause “novation”
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[bookmark: Agreement_Information][bookmark: _Toc428283157][bookmark: _Toc428873988][bookmark: _Toc428878245][bookmark: _Toc428881767][bookmark: _Toc428881881][bookmark: _Toc104725323][bookmark: _Toc106007249][bookmark: _Toc106008646]AGREEMENT INFORMATION
[bookmark: CI_00_item]
	Item



1. [bookmark: _Toc424120268][bookmark: _Toc424633132][bookmark: _Toc428282987][bookmark: _Toc428283158][bookmark: _Toc428873989][bookmark: _Toc428878246][bookmark: _Toc428881768][bookmark: _Toc428881882][bookmark: _Toc104725324][bookmark: _Toc106008647][bookmark: The_Principal]The Principal
Mentioned in Clause 1
The Principal must be an entity that is legally capable of entering the Contract.  For example, the Principal could be a DEPARTMENT OR A government owned corporation or a Minister of the Crown if appropriate statutory power exists.
	The Principal is:
	»

	The Principal’s ABN is:
	»ABN


[bookmark: _Toc104725325][bookmark: _Toc106008648][bookmark: _Toc424120269][bookmark: _Toc424633133][bookmark: _Toc428282988][bookmark: _Toc428283159][bookmark: _Toc428873990][bookmark: _Toc428878247][bookmark: _Toc428881769][bookmark: _Toc428881883][bookmark: Principals_Authorised_Person]Principal’s Authorised Person
Insert the name, title and contact details of the authorised person. this will be the person administering the AGREEMENT on a day-to-day basis.
Mentioned in Clause – Definitions
	The Principal Authorised Person is:
	»

	Telephone number:
	»

	Email address:
	»


[bookmark: _Toc104725326][bookmark: _Toc106008649][bookmark: The_Consultant]The Consultant
AFTER AGREEING TO ACCEPT THE CONSULTANT’S FEE PROPoSAL, INSERT the CONSULTANT’S name AND ABN or ACN NUMBER 
Completed at Agreement Award
	The Consultant is:
	»

	The Consultant’s ABN or ACN is
	» ABN or ACN


[bookmark: _Toc104725327][bookmark: _Toc106008650][bookmark: _Toc424120270][bookmark: _Toc424633134][bookmark: _Toc428282989][bookmark: _Toc428283160][bookmark: _Toc428873991][bookmark: _Toc428878248][bookmark: _Toc428881770][bookmark: _Toc428881884][bookmark: Consultants_Authorised_Person]Consultant’s Authorised Person
Insert the name, title and contact details of the authorised person. this will be the person administering the AGREEMENT on a day-to-day basis.
Completed at Agreement Award
	The Consultant’s Authorised Person is:
	»

	Telephone number:
	»

	Email address:
	»


[bookmark: _Toc104725328][bookmark: _Toc106008651][bookmark: Capacity_of_Consultant]Capacity in which the Consultant is engaged
Mentioned in Clause 2
Insert the relevant capacity, For Example:
Consulting structural engineer, or
Expert in acoustic engineering.
the technical capacity in which the consultant is engaged needs to be defined so it is clear that the Principal is relying on the consultant’s specialist expertise.
	The capacity in which the Consultant is engaged is:
	
»


[bookmark: _Toc424120271][bookmark: _Toc424633135][bookmark: _Toc428282990][bookmark: _Toc428283161][bookmark: _Toc428873992][bookmark: _Toc428878249][bookmark: _Toc428881771][bookmark: _Toc428881885][bookmark: _Toc104725329][bookmark: _Toc106008652][bookmark: Time_Consultant_must_program]Time by which Consultant must provide program or plan
Mentioned in Clause 3.7
Insert suitable time period, for example:
5 business days for simple straightforward engagements; or
10 business days for large, complex engagements.
	The time by which the Consultant must provide a program or plan to the Principal is:
	
» Business Days.


[bookmark: _Toc424120272][bookmark: _Toc424633136][bookmark: _Toc428282991][bookmark: _Toc428283162][bookmark: _Toc428873993][bookmark: _Toc428878250][bookmark: _Toc428881772][bookmark: _Toc428881886][bookmark: _Toc104725330][bookmark: _Toc106008653][bookmark: Time_to_complete]Time to complete the Services
Mentioned in Clause 3.7
Insert the time in weeks
	The time to complete the Services is:
	» weeks from date of Letter of Award. 


[bookmark: _Toc424120273][bookmark: _Toc424633137][bookmark: _Toc428282992][bookmark: _Toc428283163][bookmark: _Toc428873994][bookmark: _Toc428878251][bookmark: _Toc428881773][bookmark: _Toc428881887][bookmark: _Toc104725331][bookmark: _Toc106008654][bookmark: Approvals_obtained_by_Principal]Approvals obtained by Principal
Mentioned in Clause 3.14
Insert "Nil" if no approvals are to be obtained by Principal.
	Approvals obtained by Principal:
	»


[bookmark: _Toc424120276][bookmark: _Toc424633140][bookmark: _Toc428282995][bookmark: _Toc428283166][bookmark: _Toc428873997][bookmark: _Toc428878254][bookmark: _Toc428881776][bookmark: _Toc428881890][bookmark: _Toc104725332][bookmark: _Toc106008655][bookmark: Fee_at_date_of_Contract]The Fee at Date of Contract
Mentioned in Clauses 1 and 5.1
Use either option 1, option 2, OR option 3.
INSERT THE APPROPRIATE OPTION, WHICH MUST BE CONSISTENT WITH THE TENDER FORM.
Option 1 LUMP SUM FEE
‘is the lump sum accepted by the Principal.’
Option 2 UPPER LINMIT FEE
‘shall be calculated in accordance with the Schedule of Rates, using actual quantities and the tendered rates and prices accepted by the Principal, up to the maximum UPPER LIMIT AMOUNT OF $........ amount accepted by the Principal.’
Option 3 SCHEDULE OF RATES
‘shall be calculated in accordance with the Schedule of Rates, using actual quantities and the tendered rates and prices accepted by the Principal.’

	The Fee at date of Agreement is:
	$


[bookmark: _Toc424120277][bookmark: _Toc424633141][bookmark: _Toc428282996][bookmark: _Toc428283167][bookmark: _Toc428873998][bookmark: _Toc428878255][bookmark: _Toc428881777][bookmark: _Toc428881891][bookmark: _Toc104725333][bookmark: _Toc106008656][bookmark: Reimbursable_Expenses]Reimbursable Expenses
Mentioned in Clause 5.4
List the items applicable to the particular engagement.
Use "not applicable" if no reimbursable expenses apply.
Examples of reimbursable expenses are:
fees paid to any relevant statutory authority;
cost of documents provided by a relevant statutory authority; or
costs of advertising and publishing of notices.
	Reimbursable expenses are:
	»


[bookmark: _Toc424120278][bookmark: _Toc424633142][bookmark: _Toc428282997][bookmark: _Toc428283168][bookmark: _Toc428873999][bookmark: _Toc428878256][bookmark: _Toc428881778][bookmark: _Toc428881892][bookmark: _Toc104725334][bookmark: _Toc106008657][bookmark: Payment_Claims]Payment Claims
Mentioned in Clause 5
	The date in the month for making Payment Claims is:
	» 
(“The last Business Day prior to the end of each calendar month” applies if not filled in).

	The person authorised to deal with Payment Claims is:
	» 
(“The Principal’s Authorised Person” applies if not filled in).

	The address for submission of Payment Claims is:
	» 
(The email address shown in Agreement Information Item 2 applies if not filled in).


[bookmark: _Toc424120279][bookmark: _Toc424633143][bookmark: _Toc428282998][bookmark: _Toc428283169][bookmark: _Toc428874000][bookmark: _Toc428878257][bookmark: _Toc428881779][bookmark: _Toc428881893]Payment Claims and tax invoices - options under clause 5
A tax invoice is required for each payment made by the principal to the consultant. this provides PROOF of payment for gst purposes.
The default option where the PRINCIPAL ISSUES the tax invoice under the ATO preferred RCTI process has been a SUCCESSFUL process and significantly minimizes the risk of exceeding the time limit for payment under the Security of Payment Act as no further action is required by the consultant after SUBMITTING a complying Payment Claim.
the ALTERNATIVE option provided WHERE THE consultant provides a Tax INVOICE after a Payment Schedule is issued has been included for circumstances where the Principal’s finance system does not (yet) allow payments unless a tax invoice is provided. this option requires immediate consultant action on any ADJUSTED Payment Claim.
other options have further risks:
where a initial ‘draft’ Payment Claim is required there is a significant additional risk that the draft Claim can be determined to be a complying Payment Claim under SoPA.
where a tax invoice is to be submitted as part of the Payment Claim and the consultant is required to issue a credit note for any adjustment by the principal, there is increased complexity in dealing with continuing GST issues in a process where payments are ‘on account’ until the final payment.
Agencies are strongly advised to adopt the default option in order to minimize their risks.
	The party responsible for issuing the tax invoice for a Payment Claim (after a Payment Schedule has been issued by the Principal) is:
(the Principal / the Consultant)
	» 
(“the Principal” applies if not filled in”).


[bookmark: _Toc424120280][bookmark: _Toc424633144][bookmark: _Toc428282999][bookmark: _Toc428283170][bookmark: _Toc428874001][bookmark: _Toc428878258][bookmark: _Toc428881780][bookmark: _Toc428881894][bookmark: _Toc104725335][bookmark: _Toc106008658][bookmark: Intellectual_Property]Intellectual Property
List in this item any Agreement material that is listed in the consultant’s tender at item 12 of the “tender schedule - Agreement information” and accepted by the principal at tender award.
Government policy is that the Principal retains sole intellectual property rights of all Agreement Material. Any amendments to this policy that are proposed by the Consultant in Tender Schedule - Agreement Information and accepted by the Principal are listed in this Item.
Mentioned in Clause 7.1
	Intellectual property not vesting in the Principal is:
	
(“Nil” applies if not filled in”).


[bookmark: _Toc424120281][bookmark: _Toc424633145][bookmark: _Toc428283000][bookmark: _Toc428283171][bookmark: _Toc428874002][bookmark: _Toc428878259][bookmark: _Toc428881781][bookmark: _Toc428881895][bookmark: _Toc104725336][bookmark: _Toc106008659][bookmark: Limitation_on_Liability]Limitation on Liability
unless special circumstances exist, indemnities given by consultants should be capped. the indemnity complements the insurance arrangements that are made so that there are a number of relevant tools for dealing with risk under the Contract.
the default position is for the liability limit to be related to the estimated Fee. The amounts in the table below are considered reasonable in light of the availability of insurance.
Estimated Fee			Liability Limit
Up to $250,000			$1m
From $250,001 to $500,000		$2m
From $500,001 to $1m		$5m
above  $1m			$10m

Insert the liability limit agreed with the appropriate senior manager and the client agency. 

Mentioned in Clause 8.3
	The Consultant’s liability is limited to:
	»


[bookmark: _Toc424120282]If no amount is stated here, the Consultant’s liability is unlimited.
[bookmark: _Toc424120283][bookmark: _Toc424633146][bookmark: _Toc428283001][bookmark: _Toc428283172][bookmark: _Toc428874003][bookmark: _Toc428878260][bookmark: _Toc428881782][bookmark: _Toc428881896][bookmark: _Toc104725337][bookmark: _Toc106008660][bookmark: Professional_Indemnity_Insurance]Professional Indemnity Insurance
Mentioned in Clause 9.1
If the services are for a project without unusual risks, Insert The amounts in the table below.
Estimated Fee			Amount
Up to $250,000			$1m
From $250,001 to $9m		$1m
above  $9m			$10m

for a project with high or unusual risks contact icare to ascertain if principal initiated insurance can be used.
	Quantum of professional indemnity insurance:
	
»


[bookmark: _Toc424120284][bookmark: _Toc424633147][bookmark: _Toc428283002][bookmark: _Toc428283173][bookmark: _Toc428874004][bookmark: _Toc428878261][bookmark: _Toc428881783][bookmark: _Toc428881897][bookmark: _Toc104725338][bookmark: _Toc106008661][bookmark: Public_Liability_Insurance]Public Liability Insurance 
Mentioned in Clause 9.5.4
If the services are for a project without unusual risks, Insert The amounts in the table below.
Estimated Fee			Amount
Up to $250,000			$5m
From $250,001 to $9m		$5m
above  $9m			$20m

for a project with high or unusual risks contact icare to ascertain if principal initiated insurance can be used.

	Quantum of public liability insurance:
	»


[bookmark: _Toc424120285][bookmark: _Toc424633148][bookmark: _Toc428283003][bookmark: _Toc428283174][bookmark: _Toc428874005][bookmark: _Toc428878262][bookmark: _Toc428881784][bookmark: _Toc428881898][bookmark: _Toc104725339][bookmark: _Toc106008662][bookmark: Fee_Adjustment_on_Termination]Fee Adjustment on Termination 
Mentioned in Clauses 10.10 and 10.12
	The Fee adjustment payable on termination (other than for default by the Consultant) is:
	5% of the Fee that would have been payable for the Services that will not be provided due to the termination.


[bookmark: _Toc424120286][bookmark: _Toc424633149][bookmark: _Toc428283004][bookmark: _Toc428283175][bookmark: _Toc428874006][bookmark: _Toc428878263][bookmark: _Toc428881785][bookmark: _Toc428881899][bookmark: _Toc104725340][bookmark: _Toc106008663][bookmark: Notices_Agreement_Condition]Notices
Mentioned in Clause 13
Notices to the Principal
For notices to the Principal the intended recipient is the Principal’s Authorised Person
	Office address:
(for delivery by hand)
	»
»
»
»

	
	

	Postal address:
(for delivery by post)
	»
»
»
»

	
	

	Email address:
	As nominated in Agreement Item 2


Notices to the Consultant
For notices to the Consultant the intended recipient is the Consultant’s Authorised Person:
	Office address:
(for delivery by hand)
	As nominated in the Consultant's Tender and accepted by the Principal.

	
	

	Postal address:
(for delivery by post)
	As nominated in the Consultant's Tender and accepted by the Principal.

	
	

	Email address
	As nominated in the Consultant's Tender and accepted by the Principal.
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[bookmark: _Toc106007250][bookmark: _Toc106008664][bookmark: _Toc104725341]ANNEXURES
1. [bookmark: _Toc106007251][bookmark: _Toc106008665][bookmark: Preface_Supporting_Statement_and_Agreeme]SUPPORTING STATEMENT AND SUBCONTRACTOR’S STATEMENT
Refer to Clause 5.5 of the Construction Consultancy Services Conditions of Agreement and the Notes included in this Statement.
The Consultant is required to complete these two statements and submit both statements with each Payment Claim. Do not alter the forms.
Relevant legislation includes Workers Compensation Act 1987 (NSW), s175B; Payroll Tax Act 2007 (NSW), Schedule 2 Part 5; Industrial Relations Act 1996 (NSW), s127.
Supporting Statement
The Consultant is the “head Contractor” in terms of the Building and Construction Industry Security of Payment Act 1999 (NSW) and makes relevant statements below accordingly. The Consultant, as the “head Contractor”, carries out the construction related work for the Principal under the Agreement.
The Supporting Statement must be signed by the Consultant, a director of the Consultant or a person authorised by the Consultant.
Subcontractor’s Statement
The Consultant is a “subcontractor” in terms of the Workers Compensation Act 1987 (NSW), Payroll Tax Act 2007 (NSW) and Industrial Relations Act 1996 (NSW) and makes relevant statements below accordingly. The Consultant as the “subcontractor” carries out the construction work for the Principal under the Agreement. The Principal is called the “principal contractor” in these Acts.
For clarity, the Subcontractor’s Statement refers to the “Contractor” and “Principal” under the Contract rather than the “subcontractor” and “principal contractor” under the above Acts.
The Subcontractor’s Statement must be signed by the Consultant (or by a person who is authorised, or held out as being authorised, by the Consultant to sign the statement).
Information, including referenced Notes, Statement Retention and Offences under various Acts, is included at the end of the Subcontractor’s Statement.


[bookmark: _Toc106007252][bookmark: _Toc106008666][bookmark: Supporting_Statement]SUPPORTING STATEMENT
Construction Contracts
Pursuant to section 13(7) of the Building and Construction Industry Security of Payment Act 1999 (NSW)  (the Act) a supporting statement must accompany any payment claim served on a principal to a construction contract by a head contractor.
This form should be used by a head contractor who has a construction contract that is not an owner- occupier construction contract. If the contract is an owner-occupier construction contract the ‘Supporting Statement – Owner-Occupier Construction Contracts’ form should be used instead.
For the purposes of this statement, the terms “principal”, “head contractor”, “subcontractor”, “construction contract” and “owner-occupier construction contract” have the meanings given in section 4 of the Act.
	Head contractor
(business name of head contractor):
	

	1. has entered into a contract with:   (business name of subcontractor)
	

	ABN of subcontractor
	

	Contract number/identifier
	

	or

	2. has entered into a contract with the subcontractors listed in Schedule 1

	

	This statement applies to work between (start date)
	
	and (end date)
	

	or

	This statement applies to work completed in   Stage (number) of the construction contract
	

	

	Subject of the payment claim dated (date)
	





[bookmark: Declaration_Supporting_Statement]DECLARATION FOR SUPPORTING STATEMENT

	
I, (full name) ………………………………………………………………………………………
being the head contractor, a director of the head contractor or a person authorised by the head contractor  on whose behalf this declaration is made, hereby declare that to the best of my knowledge and belief all  subcontractors, if any, have been paid all amounts that have become due and payable in relation to the construction work that is the subject of this payment claim.
These subcontractors and the amounts paid to them are identified in Schedule 1 on page 3 of this Supporting Statement.

	It is an offence under section 13(7) of the Act for a head contractor to serve a payment claim on the principal, if it is not accompanied by a supporting statement that indicates that it relates to that payment claim. The maximum penalty is $110,000 for corporations, and $22,000 for an individual.
It is also an offence under the Act for a head contractor to serve a payment claim accompanied by a supporting statement knowing that the statement is false or misleading in a material particular in the particular circumstances. The maximum penalty is $110,000 for corporations, and $22,000 or 3 months imprisonment (or both) for individuals.

	Full Name of Individual
	

	Position/Title
	

	Signature
	

	Date
	






[bookmark: Schedule_1]SCHEDULE 1 (page 3 of Supporting Statement)
List all subcontractors that have been paid all amounts that have become due and payable in relation to  the construction work that is the subject of the payment claim which this supporting statement accompanies.
	Name of Subcontractor
	
ABN
	Agreement number/ identifier
	Date of works (period or stage)
	Date of subcontractor’s  payment claim

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	



Approved form under Building and Construction Industry Security of Payment Act 1999 - Section 13(9) For more information visit Fair Trading website: www.fairtrading.nsw.gov.au/trades-and-businesses/construction-and-trade-essentials/security-of-payment.


[bookmark: _Toc106007253][bookmark: _Toc106008667][bookmark: Subcontractors_Statement]SUBCONTRACTOR’S STATEMENT
REGARDING WORKER’S COMPENSATION, PAYROLL TAX
AND REMUNERATION (NOTE 1)



	Subcontractor:
	.............................................................................................
	ABN:
	....................
	

	
	(Business name)
	
	
	

	of
	..........................................................................................................................................................
	

	
	(Address of subcontractor)
	

	has entered into a contract with
	.....................................................................
	ABN:
	....................
	

	
	
	(Business name of principal contractor)
	
	
	(Note 2)

	
	
	
	
	
	
	
	
	
	
	
	

	Contract number/identifier
	................................................................................
	
	(Note 3)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	This Statement applies for work between:
	....../....../......
	and
	....../....../......
	
	
	(Note 4)

	subject of the payment claim dated:
	....../....../......
	
	
	
	
	
	(Note 5)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


	I,
	................................................................................
	a Director or a person authorised by the
	

	Subcontractor on whose behalf this declaration is made, hereby declare that I am in a position to know the truth of the matters which are contained in this Subcontractor’s Statement and declare the following to the best of my knowledge and belief:
	

	(a)
	The abovementioned Subcontractor has either employed or engaged workers or subcontractors during the above period of this contract.  Tick ☐ if true and comply with (b) to (g) below, as applicable.  If it is not the case that the workers or subcontractors are involved or you are an exempt employer for workers compensation purposes tick ☐ and only complete (f) and (g) below.  You must tick one box. 
	


(Note 6)

	(b)
	All workers compensation insurance premiums payable by the Subcontractor in respect of the work done under the contract have been paid.  The Certificate of Currency for that insurance is attached and is dated ....../....../......
	
(Note 7)

	(c)
	All remuneration payable to relevant employees for work under the contract for the above period has been paid.
	
(Note 8)

	(d)
	Where the Subcontractor is required to be registered as an employer under the Payroll Tax Act 2007, the Subcontractor has paid all payroll tax due in respect of employees who performed work under the contract, as required at the date of this Subcontractor’s Statement. 
	
(Note 9)

	(e)
	Where the Subcontractor is also a principal contractor in connection with the work, the Subcontractor has in its capacity of principal contractor been given a written Subcontractor’s Statement by its subcontractor(s) in connection with that work for the period stated above.
	
(Note 10)

	
	
	
	
	
	
	
	
	

	(f)
	Signature
	.....................................................
	Full name
	..................................................................

	
	
	
	
	
	
	
	
	

	(g)
	Position/Title
	..............................................................................................................
	Date  ....../....../......



NOTE: Where required [in (b)] above, this Statement must be accompanied by the relevant Certificate of Currency to comply with section 175B of the Workers Compensation Act 1987 (NSW).



	      Annexures





Notes to the Subcontractor’s Statement 
These notes have been prepared using the terms in the referenced Acts. Where this Statement is being completed for the purposes of this Contract, (unless the context otherwise requires) ‘subcontractor’ means the ‘Contractor’ and ‘principal contractor’ means the ‘Principal’.
1. This form is prepared for the purpose of section 175B of the Workers Compensation Act 1987 (NSW), Schedule 2 Part 5 of the Payroll Tax Act 2007 (NSW), section 127 of the Industrial Relations Act 1996 (NSW). If this form is completed in accordance with these provisions, a principal contractor is relieved of liability for workers compensation premiums, payroll tax and remuneration payable by the subcontractor.
A principal contractor can be generally defined to include any person who has entered into a contract for the carrying out of work by another person (or other legal entity called the subcontractor) and where employees of the subcontractor are engaged in carrying out the work which is in connection with the principal contractor’s business.
2. For the purpose of this Subcontractor’s Statement, a principal contractor is a person (or other legal entity), who has entered into a contract with another person (or other legal entity) referred to as the subcontractor, and employees/workers of that subcontractor will perform the work under contract. The work must be connected to the business undertaking of the principal contractor.
3. Provide the unique contract number, title, or other information that identifies the contract.
4. In order to meet the requirements of s127 of the Industrial Relations Act 1996 (NSW), a statement in relation to remuneration must state the period to which the statement relates. For sequential Statements ensure that the dates provide continuous coverage.
Section 127(6) of the Industrial Relations Act 1996 (NSW) defines remuneration “as remuneration or other amounts payable to relevant employees by legislation, or under an industrial instrument, in connection with work done by the employees.” 
Section 127(11) of the Industrial Relations Act 1996 (NSW) states “to avoid doubt, this section extends to a principal contractor who is the owner or occupier of a building for the carrying out of work in connection with the building so long as the building is owned or occupied by the principal contractor in connection with a business undertaking of the principal contractor.”
5. Provide the date of the most recent payment claim.
6. For Workers Compensation purposes an exempt employer is an employer who pays less than $7,500 annually, who does not employ an apprentice or trainee and is not a member of a group.
7. In completing the Subcontractor’s Statement, a subcontractor declares that workers compensation insurance premiums payable up to and including the date(s) on the Statement have been paid, and all premiums owing during the term of the contract will be paid.
8. In completing the Subcontractor’s Statement, a subcontractor declares that all remuneration payable to relevant employees for work under the contract has been paid.
9. In completing the Subcontractor’s Statement, a subcontractor declares that all payroll tax payable relating to the work undertaken has been paid.
10. It is important to note that a business could be both a subcontractor and a principal contractor if a business “in turn” engages subcontractors to carry out the work. If your business engages a subcontractor you are to also obtain Subcontractor’s Statements from your subcontractors.
Statement Retention
The principal contractor receiving a Subcontractor’s Statement must keep a copy of the Statement for the periods stated in the respective legislation. This is currently up to seven years. 
	Offences in respect of a false Statement

	In terms of s127(8) of the Industrial Relations Act 1996 (NSW), a person who gives the principal contractor a written statement knowing it to be false is guilty of an offence if: 
(a) the person is the subcontractor;
(b) the person is authorised by the subcontractor to give the statement on behalf of the subcontractor; or
(c) the person holds out or represents that the person is authorised by the subcontractor to give the statement on behalf of the subcontractor.

In terms of s175B of the Workers Compensation Act 1987 (NSW) and clause 18 of Schedule 2 of the Payroll Tax Act 2007 (NSW) a person who gives the principal contractor a written statement knowing it to be false is guilty of an offence.



Further Information
For more information visit SafeWork website https://www.safework.nsw.gov.au/ , iCare (for Workers Compensation queries) via the iCare web site or NSW Industrial Relations website, http://www.industrialrelations.nsw.gov.au
Copies of relevant legislation can be found at www.legislation.nsw.gov.au.



ONLY Include the following deed where the Principal will novate the consultant to a Contractor who will be engaged on a Design Development and construct (DD&C) or design and Construct (D&C) Contract.
ensure that the same deed is included in the “head contract” for the DD&C or D&C ontractor.
[bookmark: _Toc106007254][bookmark: _Toc106008668][bookmark: Novation_Deed]NOVATION DEED

	NOVATION DEED dated:
	....../....../......
	
	
	
	
	

	BETWEEN
	
	................................................................................
	(“Principal”)

	AND
	
	................................................................................
	
	

	
	
	ACN .......................................................................
	(“Head  Contractor”)

	AND
	
	................................................................................
	

	
	
	ACN .......................................................................
	(“Novation Consultant”)



	RECITALS
	

	A.
	By agreement (the “Novation Agreement”), dated ....../....../...... between the Principal and the Novation Consultant, the Principal engaged the Novation Consultant to design the Works for Contract ............ (insert contract number) (the “Head Contract”).

	B.
	The Principal wishes to engage the Head Contractor to complete the design and construct the Works under Contract ............ (insert contract number) (the “Head Contract”) and to novate the obligations and liabilities in connection with the Novation Agreement to the Head Contractor.

	C.
	The parties have agreed that the Principal is to be released and discharged from the further performance of the Novation Agreement and from all claims and demands in connection with the Novation Agreement under condition that the Head Contractor undertakes to perform the Novation Agreement in substitution of the Principal.

	ENGAGEMENT
	
	
	
	
	
	

	Novation Consultant
	
	
	
	
	
	

	1.
	The Novation Consultant undertakes to perform the Novation Agreement and to be bound by the terms and conditions of the Novation Agreement in every way, with the Head Contractor in substitution of the Principal.

	2.
	Notwithstanding clause 1, copyright in all sketches, plans, drawings, specifications, estimates, designs, calculations, computer programs, reports, models or other documents produced by or on behalf of the Novation Consultant pursuant to the Novation Agreement remains the property of the Principal. 

	3.
	The Novation Consultant releases, discharges and indemnifies the Principal from all existing, potential, continuing and future claims and demands by the Novation Consultant arising out of or in respect of the Novation Agreement or this Deed.

	4.
	The Novation Consultant warrants that, at the date of the Deed:

	
	(a)
	all drawings and other documents produced and signed by the Novation Consultant comply in all respects with the requirements of the Novation Agreement; 

	
	(b)
	it is not aware of any breach of the Novation Agreement by either the Novation Consultant or the Principal;

	
	(c)
	there are no unresolved disputes and Issues with the Principal;

	
	(d)
	the amount paid to the Novation Consultant by the Principal is $ ........ (incl GST) (insert the appropriate amount);

	
	(e)
	the amount which is due and payable to it by the Principal under the Novation Agreement is $ ........ (incl GST) (insert the appropriate amount);

	
	(f)
	the Novation Agreement has been adjusted by $ ........ (incl GST) (insert the total value of price adjustments) making the total adjusted Fee payable under the Novation Agreement $ ........ (incl GST) (insert the appropriate amount); and

	
	(g)
	the Completion Date for the Novation Agreement is ....../....../...... (insert the appropriate date).


	HEAD CONTRACTOR 
	
	
	
	
	
	

	1.
	The Head Contractor releases, discharges and indemnifies the Principal from all existing, potential, continuing and future claims and demands by the Head Contractor arising out of or in respect of the Novation Agreement or this Deed, and agrees to be bound by the terms of the Novation Agreement in every way as if the Head Contractor were named in the Novation Agreement as a party thereto in place of the Principal.

	2.
	The Head Contractor hereby acknowledges that it has accepted the full design responsibility for the Novation Agreement. Upon novation, the Head Contractor shall indemnify the Principal from any claims from any persons including the Head Contractor for any acts, faults, omissions or defects of the Novation Consultant whether they occurred before or after novation of the Novation Agreement.

	3.
	The Head Contractor hereby acknowledges that the Novation Consultant releases, discharges and indemnifies the Principal from all existing, potential, continuing and future claims and demands by the Novation Consultant arising out of or in respect of the Novation Agreement or this Deed.

	4.
	[bookmark: _GoBack]The Head Contractor hereby acknowledges that the Novation Consultant warrants that, at the date of the Deed:

	
	(a)
	all drawings and other documents produced and signed by the Novation Consultant comply in all respects with the requirements of the Novation Agreement; 

	
	(b)
	it is not aware of any breach of the Novation Agreement by either the Novation Consultant or the Principal;

	
	(c)
	there are no unresolved disputes and Issues with the Principal;

	
	(d)
	the amount paid to the Novation Consultant by the Principal is $ ........ (incl GST) (insert the appropriate amount);

	
	(e)
	the amount which is due and payable to it by the Principal under the Novation Agreement is $ ........ (incl GST) (insert the appropriate amount);

	
	(f)
	the Novation Agreement has been adjusted by $ ........ (incl GST) (insert the total value of price adjustments) making the total adjusted Fee payable under the Novation Agreement $ ........ (incl GST) (insert the appropriate amount); and

	
	(g)
	the Completion Date for the Novation Agreement is ....../....../...... (insert the appropriate date).

	GENERAL
	
	
	
	
	
	

	7.
	The copyright in all manuals, drawings, computer programs and other documents supplied to the Novation Consultant by the Principal for reproduction or guidance is vested in the Principal and may not be used or reproduced by the Novation Consultant or the Head Contractor except for the purposes of performing the Novation Agreement without the prior written approval of the Principal.  Such documents must be returned to the Principal upon demand.

	8.
	Whenever allowed by the context, references in this Deed to a party include the agents and servants of that party.





EXECUTED AS A DEED
HEAD CONTRACTOR:
THE COMMON SEAL of 	)
	)
is affixed in accordance with	)
its articles of association	)
in the presence of	)

......................................................	........................................................................................................
Secretary	Director


NOVATION CONSULTANT:
THE COMMON SEAL of 	)
	)
is affixed in accordance with	)
its articles of association	)
in the presence of	)

......................................................	........................................................................................................
Secretary	Director


PRINCIPAL…………………………….. :
SIGNED SEALED and DELIVERED	)
by					)
in the presence of			)


......................................................	......................................................
Signature of witness	
	on behalf of the Principal
......................................................
Name of witness (print)



ONLY INCLUDE THE FOLLOWING SCHEDULE WHERE THE RESPONSIBLE AGENCY REQUIRES THE CONSULTANT TO COMPLY WITH THE REQUIREMENTS OF MODERN SLAVERY ACT NSW (2018) IN THE AGREEMENT.
[bookmark: _Toc106007255][bookmark: _Toc106008669][bookmark: Modern_Slavety]MODERN SLAVERY
FURTHER GUIDANCE IS AVAILABLE FROM: https://buy.nsw.gov.au/resources/modern-slavery-and-procurement 

In this Schedule:
	Anti-slavery Commissioner
	means the Anti-slavery Commissioner appointed under the Modern Slavery Act 2018 (NSW);

	Information
	may include (as applicable) information as to any risks of, actual or suspected occurrences of, and remedial action taken in respect of, Modern Slavery but excludes ”personal information” as defined in the Privacy and Personal Information Protection Act 1998 (NSW) or information which tends to identify individuals;

	Modern Slavery
	has the same meaning as in the Modern Slavery Laws and includes slavery, servitude, forced labour, human trafficking, debt bondage, organ trafficking, forced marriage and the exploitation of children;

	Modern Slavery Laws
	means, as applicable, the Modern Slavery Act 2018 (NSW) and the Modern Slavery Act 2018 (Cth);

	Modern Slavery Offence
	has the same meaning as in the Modern Slavery Act 2018 (NSW);

	Modern Slavery Statement
	means a modern slavery statement as required or volunteered under the Modern Slavery Act 2018 (Cth).



Compliance
1. The Consultant warrants that, as at the date of its Date of Contract, neither the Consultant, any entity that it owns or controls or, to the best of its knowledge, any sub-Consultant of the Consultant, has been convicted of a Modern Slavery Offence.
Information
2. The Consultant must:
(a) subject to any restrictions under any applicable laws by which it is bound, provide to the Principal, within 30 days of a request by the Principal, any Information and other assistance, as reasonably requested by the Principal, to enable the Principal to meet its obligations under the Modern Slavery Act 2018 (NSW) and associated regulatory requirements (for example, annual reporting requirements and NSW Procurement Board directions), including cooperating in any Modern Slavery audit undertaken by the Principal (including by a third party on behalf of the Principal) or the NSW Audit Office, providing reasonable access to the Principal’s/Audit Office’s auditors to interview the Consultant’s staff and, so far as these matters are known to the Consultant, disclosing the source, place and country of origin of goods and services being supplied;
(b) within 7 days of providing a Modern Slavery Statement to the Commonwealth, provide a copy of that Modern Slavery Statement to the Principal; and
(c) notify the Principal in writing as soon as it becomes aware of either or both of the following:
(i)	a material change to any of the Information it has provided to the Principal in relation to Modern Slavery; and
(ii)	any actual or suspected occurrence of Modern Slavery in its operations or supply chains (or those of any entity that it owns or controls).
3. The Consultant may provide any Information or report requested by the Principal in the form of a previously prepared statement or repurposed report, for example, a statement provided in response to a similar request for information from another Australian public sector agency, or refer the Principal to its publicly available Modern Slavery Statement, provided that such statement or report provides generally the same Information as that sought by the Principal.  
4. The Consultant must, during the term of this Agreement and for a period of seven (7) years thereafter:
(a) maintain; and
(b) upon the Principal’s reasonable request, give the Principal access to, and/or copies of, 
a complete set of records in the possession or control of the Consultant to trace, so far as practicable, the supply chain of all goods and services provided under this Agreement and to enable the Principal to assess the Consultant’s compliance with this Annexure (Modern Slavery).
Modern Slavery due diligence
5. The Consultant must take reasonable steps to ensure that Modern Slavery is not occurring in the operations and supply chains of the Consultant and any entity that it owns or controls.
Subcontractors
6. The Consultant must take reasonable steps to ensure that all subcontracts of the whole or part of this Agreement contain Modern Slavery provisions that are reasonably consistent with the provisions in this Annexure (Modern Slavery), having regard to the nature of the procurement.
 Response to Modern Slavery incident
7. If the Consultant becomes aware of any actual or suspected occurrence of Modern Slavery in its operations or supply chains (or in those of any entity that it owns or controls), the Consultant must take reasonable steps to respond to and address the occurrence in accordance with any internal Modern Slavery strategy and procedures of the Consultant and any relevant Code of Practice/ Conduct or other guidance issued by the Anti-slavery Commissioner or (if the Principal notifies the Consultant that it requires the Consultant to comply with the relevant NSW Procurement Board Code/guidance) by the NSW Procurement Board.
8. Any action taken by the Consultant under the Clause above will not affect any rights of the Principal under this Contract, including its rights under Clause 10 – Termination.
Termination on ground of Modern Slavery
9. The Principal may terminate this Agreement for Consultant’s Default in accordance with the termination clause of the General Conditions of Contract, on any one or more of the following grounds:
(a)	the Consultant has failed to disclose to the Principal, prior to the Date of Contract, that the Consultant, or any entity owned or controlled by the Consultant, has been convicted of a Modern Slavery Offence; 
(b)	the Consultant, or any entity owned or controlled by the Consultant, is convicted of a Modern Slavery Offence during the term of this Contract; 
(c)	in the Principal’s reasonable view, the Consultant has failed to notify the Principal as soon as it became aware of an actual or suspected occurrence of Modern Slavery in its operations or supply chains (or in those of any entity that it owns or controls);
(d)	in the Principal’s reasonable view, the Consultant has failed to take reasonable steps to respond to an actual or suspected occurrence of Modern Slavery in its operations or supply chains (or in those of any entity that it owns or controls); or
(e)	in the Principal’s reasonable view and in accordance with Clause 10.4.4., the Consultant has otherwise committed a substantial breach (including multiple minor (non-trivial) breaches). 


ONLY USE THIS ANNEXURE  IF ABORIGINAL PARTICIPATION PLAN IS REQUIRED FOR THE AGREEMENT. AGENCIES MUST INCLUDE MINIMUM REQUIREMENTS FOR ABORIGINAL PARTICIPATION IN ALL CONTRACTS VALUED OVER $7.5 MILLION.

[bookmark: _Toc106007256][bookmark: _Toc106008670][bookmark: Aboriginal_Participation_Annexure]ABORIGINAL PARTICIPATION
The following definitions apply to Agreement requirements dealing with Aboriginal participation.

	Aboriginal Business
	
	means a business that has at least 50 per cent Aboriginal or Torres Strait Islander ownership and that is recognised as such by Supply Nation, the NSW Indigenous Chamber of Commerce or a similar acceptable indigenous business verification organisation;

	Aboriginal Employee
	
	means an employee of the Project Manager` or Subconsultant, who is person of Aboriginal or Torres Strait Islander descent as verified by the Project Manager in accordance with guidance provided under the Aboriginal Procurement Policy (refer to website);

	Aboriginal Participation Requirement
	
	· means the mandatory minimum requirement for Aboriginal participation in the Agreement (Contract) as determined by:
· at least 1.5% of the specified APP Contract Value is subcontracted to Aboriginal Businesses; 
· at least 1.5% of the full time equivalent (FTE) Australian based workforce deployed on the Contract are Aboriginal Employees, on average, over the duration of the Agreement; 
· at least 1.5% of the specified APP Contract Value is applied to the cost of education, training or capability building for Aboriginal Employees or Aboriginal Businesses directly contributing to the Contract; or
· any combination of the above, such that the combined percentages add up to at least 1.5%;
Note that the 1.5% figure expresses mathematically the extent of Aboriginal Participation required by combining financial and non-financial factors.


	Aboriginal Procurement Policy
	
	means the NSW government’s “Aboriginal Procurement Policy” and published at https://buy.nsw.gov.au/policy-library/policies/aboriginal-procurement-policy

	Actual Aboriginal Participation
	
	· means the percentage of actual Aboriginal participation in the Contract, as determined by combining:
· the percentage of the APP Contract Value that is subcontracted to Aboriginal Businesses; 
· the percentage of the full time equivalent Australian based workforce deployed on the Contract who are Aboriginal Employees, on average over the period of the Contract, and
· the percentage of the APP Contract Value that is applied to the cost of education, training or capability building for Aboriginal Employees or Aboriginal Businesses directly contributing to the Contract; 

	APP Contract Value
	
	is the Agreement Price less exclusions accepted or determined by the Principal;

	Unmet Percentage
	
	is the difference between the Aboriginal Participation Requirement and the Actual Aboriginal Participation in the Agreement.


Application of requirements
The APP Contract Value for Aboriginal Participation in this Agreement is the Agreement Price less exclusions accepted or determined by the Principal at time of Agreement award.
Within 28 days of Agreement Award provide an Aboriginal Participation Plan (APP) setting out how the Aboriginal Participation Requirement for the Agreement will be met.
The APP is to be developed from the Tendered Aboriginal Participation Plan (TAPP) that set out how the Tenderer plans to meet the Aboriginal Participation Requirement.
Reporting
Provide an Aboriginal Participation Report within 5 Business Days after 31 March, 30 June, 30 September and 31 December, during the Agreement period. 
The report must detail how the Project Manager’s APP is being implemented and quantify, with appropriate calculations, the Actual Aboriginal Participation being achieved to date. The report is to include verifiable evidence to support the Actual Aboriginal Participation reported.
Submit a final Aboriginal Participation report prior to completion of the Agreement.
The report must detail how the Project Manager’s APP has been implemented and quantify the Actual Aboriginal Participation for the Agreement. It is to include verifiable evidence to support the Actual Aboriginal Participation reported. Where the Actual Aboriginal Participation by the Project Manager is less than the Aboriginal Participation Requirement, the report is to include a calculation of the Unmet Percentage.
All reports must be in a format acceptable to the Principal and utilize the DCS Reporting Portal, where applicable. Access to the portal will be provided by the Principal. Contact the Principal for access at least 10 Business Days before the first report is due
The submission of an acceptable final Aboriginal Participation Report is a condition of completion of the Agreement.
Additionally, provide any information or other assistance, as reasonably requested, to enable the Principal to meet its obligations under the Aboriginal Procurement Policy
Implementation assessment
Audits and/ or reviews may be carried out by, or on behalf of, the Principal of the Contractor’s actual Aboriginal participation
Where an Unmet Percentage has been assessed by the Principal, the Project Manager will be liable to pay the Principal an amount equal to the Unmet Percentage multiplied by the APP Agreement Value. The amount so calculated will be a debt due from the Project Manager.
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