Contract management - GC21 Ed 2
Sample letter 22F, update of 11 April 2022

Instruct the Contractor to achieve Scheduled Progress
Mentioned in clause 22.8
User guidance
Guidance for GC21 Edition 2, including clause commentary and a suite of Sample letters, is provided on the buy.nsw website: https://buy.nsw.gov.au/resources/gc21
Refer also to:
· the guide notes provided at the end of this sample letter; and
· [bookmark: _Hlk75781521]the clause commentary on clause 22.6 to 22.8.
[bookmark: _Hlk75781804]Instructions in the sample text below have been highlighted in yellow. If highlighting is not visible, go to File/ Options then click on the Display tab, tick the ‘show highlighter marks’ check box and click the OK button. These letters also contain options. Guidance on the options is provided in red text. Delete all red text and highlighting after drafting the letter.
Sample text for letter to the Contractor
Below are two options which may apply:
Use Option 1 where the Contract provides for the Principal to claim liquidated damages (clause 51.6 and Contract Information item 49B);
Use Option 2 where the Contract does not provide for liquidated damages and it is possible that the Principal may wish to claim its costs from the Contractor.
Option 1 – where the Contract provides for the Principal to claim liquidated damages.
	» insert the date                                                                 Ref. No. » (if applicable)

The Contractor,
» insert the name of the Contractor
ABN » insert the Contractor’s ABN
» insert the Contractor’s address 
Attention: » insert the name of the Contractor’s Authorised Person

» insert the Contract name
Contract No. » insert the Contract No.
Instruction to achieve Scheduled Progress
I refer to my letter dated » insert the date of the relevant letter from the Principal requesting you to demonstrate that Scheduled Progress is being achieved and to your response dated » insert the date of the Contractor’s response.
In my opinion, your response does not satisfactorily demonstrate that you are achieving Scheduled Progress. I am still concerned about the rate of progress, specifically in relation to » insert details of unsatisfactory progress (eg: preparation of design for … / construction of Block D … / restoration of disturbed areas … ). 
In accordance with clause 22.8 of the General Conditions of Contract, I therefore instruct you to take all reasonable steps, at your own cost, to achieve Scheduled Progress. Note that this instruction is not given under clause 52.1 and is not an Acceleration Notice 
This matter will be reconsidered at a meeting on » insert the date of a meeting scheduled with the Contractor to discuss progress. 
Note that, under clause 51.7 of the General Conditions of Contract and Contract Information item 49B, you will be liable to pay liquidated damages if you do not achieve Completion by Contractual Completion Date(s). 
INCLUDE THE FOLLOWING PARAGRAPH IF APPROPRIATE
In addition, clause 73.1 of the General Conditions provides for the Principal to terminate the Contractor’s employment under the Contract in the event of a Contractor’s Default, which includes significantly failing to achieve Scheduled Progress.

Yours sincerely,


» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person


[bookmark: option2]Option 2 – where the Contract does not provide for liquidated damages.
	» insert the date                                                                 Ref. No. » (if applicable)

The Contractor,
» insert the name of the Contractor
ABN » insert the Contractor’s ABN
» insert the Contractor’s address 
Attention: » insert the name of the Contractor’s Authorised Person

» insert the Contract name
Contract No. » insert the Contract No.
Instruction to achieve Scheduled Progress
I refer to my letter dated » insert the date of the relevant letter from the Principal requesting you to demonstrate that Scheduled Progress is being achieved and to your response dated » insert the date of the Contractor’s response.
In my opinion, your response does not satisfactorily demonstrate that you are achieving Scheduled Progress. I am still concerned about the rate of progress, specifically in relation to » insert details of unsatisfactory progress (eg: preparation of design for … / construction of Block D … / restoration of disturbed areas … ). 
In accordance with clause 22.8 of the General Conditions of Contract, I therefore instruct you to take all reasonable steps, at your own cost, to achieve Scheduled Progress. Note that this instruction is not given under clause 52.1 and is not an Acceleration Notice
This matter will be reconsidered at a meeting on » insert the date of a meeting scheduled with the Contractor to discuss progress. 
USE THE FOLLOWING OPTIONAL PARAGRAPH IF THE PRINCIPAL MAY WANT TO RECOVER ITS COSTS FROM THE CONTRACTOR UNDER THE COMMON LAW.
The Principal is incurring costs as a result of your current failure to achieve Scheduled Progress and holds the Contractor liable for those costs. The Principal may elect to claim general damages, in accordance with clause 51.6 of the General Conditions of Contract.
INCLUDE THE FOLLOWING PARAGRAPH IF APPROPRIATE
Note that clause 73.1 of the General Conditions of Contract provides for the Principal to terminate the Contractor’s employment under the Contract in the event of a  Contractor’s Default, which includes significantly failing to achieve Scheduled Progress.

Yours sincerely,


» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person



Guide Notes
The Principal may issue this instruction if it seems likely that Completion of a Milestone and/or the whole of the Works will be delayed.
Letters 22E ( followed by 22F if required) should be reissued whenever the Contractor is behind in its progrss against its program by more than 2 weeks.
Option 2 gives the Principal the opportunity to claim actual damages from the Contractor at a later stage, if required.  See the commentary on clause 51.14.
Notwithstanding clause 22.8, take care not to issue an instruction to increase productivity, which may be interpreted as grounds for a claim for acceleration costs.
Do not take action under clause 73.1 without advice from senior procurement personnel or legal advisers.  It exposes the Principal to significant risks. To defend/ recommend action under clause 73.1, there should be a record of correspondence (reissue of letters 22E & 22F) highlighting the action taken requiring the Contractor to take action to achieve scheduled progress.
