Contract management - GC21 Ed 2
Sample letter 59C, update of 20 March 2022

Respond to a payment complaint from an employee, Subcontractor or Supplier

User guidance
Guidance for GC21 Edition 2, including clause commentary and a suite of Sample letters, is provided on the buy.nsw website: https://buy.nsw.gov.au/resources/gc21
Refer also to:
· the guide notes provided at the end of this sample letter; and
· [bookmark: _Hlk75781521]the clause commentary on clause 59.2.
[bookmark: _Hlk75781804]Instructions in the sample text below have been highlighted in yellow. If highlighting is not visible, go to File/ Options then click on the Display tab, tick the ‘show highlighter marks’ check box and click the OK button. This letter also contains options. Guidance on the options is provided in red text. Delete all red text and highlighting after drafting the letter.
Sample text for letter to an employee, Subcontractor or Supplier
	» insert the date                                                                  Ref. No. » (if applicable)

» insert the name of the employee, Subcontractor or Supplier,
» where applicable, insert the Subcontractor’s or Supplier’s ABN
» insert the relevant address

» insert the Contract name
Contract No. » insert the Contract No.

Payment complaint
I refer to your complaint » insert the method used to make the complaint, eg ‘advised by letter dated’ that you have not been paid by » insert the name of the Contractor for » insert the alleged source of the entitlement to payment, eg work undertaken as an employee on’ / ‘work carried out for’ / ‘materials supplied for’ the above project. 
Please note that, under the terms of the above Contract, the Principal is required to make payments to » insert the name of the Contractor when they fall due, on the basis of the information provided by » insert the name of the Contractor, even if they conflict with your advice, unless directed otherwise.
It is recommended, in the first instance, that you contact the Contractor/ Subcontractor and attempt to resolve your complaint.
INCLUDE THE FOLLOWING 4 PARAGRAPHS WHERE THE COMPLAINT IS FROM A SUBCONTRACTOR OR SUPPLIER. DELETE IF THE COMPLAINT IS FROM A CONTRACTOR EMPLOYEE
It is also recommended that you seek legal advice on the appropriate courses of action available.
Where your payment claim has been made under the Building and Construction Industry Security of Payment Act 1999 (NSW) (SoPA), you have the right to seek adjudication to determine the amount of payment due. Please note that strict timeframes apply.
Guidance on applying for adjudication and other courses of action that are available are detailed in the Fair Trading Security of Payment website at https://www.fairtrading.nsw.gov.au/trades-and-businesses/construction-and-trade-essentials/security-of-payment. 
[bookmark: _Hlk98688051]The Fair Trading website also includes a ‘Breach reporting form’ that allows you to report a possible breach of security of payment laws, including where you consider a misleading Supporting Statement may have been issued. A copy of the form may be submitted to the Principal at this address. 
INCLUDE THE FOLLOWING 2 PARAGRAPHS WHERE THE COMPLAINT IS FROM AN EMPLOYEE OF THE CONTRACTOR. DELETE IF THE COMPLAINT IS FROM A SUBCONTRACTOR OR SUPPLIER.
The Fair Work Ombudsman deals with complaints about pay, conditions or workplace rights under modern awards, enterprise agreements or where Commonwealth legislation applies.  The Ombudsman’s website is: https://www.fairwork.gov.au/.
A failure to pay entitlements is a breach of the NSW Industrial Relations Guidelines: Building and Construction Procurement and requires the Principal to report such occurrences. Accordingly, if you complete and return a statutory declaration in the format attached, setting out the specifics of your complaint, I shall forward a copy of the statutory declaration to the Industrial Relations Construction Compliance Unit. A copy will also be forwarded to » insert the name of the Contractor for its action, hopefully to resolve this matter.
Yours sincerely,


» insert the name of the Principal’s Authorised Person
For the Principal

Encl (1)


Guide Notes
The Principal’s actions need to be cautious and not inadvertently lead to incorrect conclusions or actions. There may be various reasons why the complaint was made and some of those may not be evident from the information provided.
It is not recommended that a statutory declaration be sought from a Subcontractor or Supplier. If the Principal receives a ‘Breach reporting form, it should forward copies of relevant Supporting Statements to Fair Trading. It should also recommend that the Contractor attempts to resolve/ rectify matters related to the complaint. It should not forward a copy of the breach report to the Contractor.
Attach a copy of the statutory declaration provided below where the complaint is from an employee.
The Contractor’s obligation to pay entitlements (under awards & industrial agreements) is covered by section 4.1 of the referenced NSW Industrial Relations Guidelines.
The Principal’s obligation to report breaches is stated in section 11.2 of the NSW Industrial Relations Guidelines.

Statutory Declaration (to be completed by an employee)
Oaths Act 1900 (NSW)
I, ……………………………………………………………………………………………. (full name)
of ……………………………………………………………………………………..……… (address)
…………………………………………………………………………………….………. (occupation)
do solemnly and sincerely declare that:
* Strike out alternative not applicable.
1. I am employed* / was employed* between …………………………………………….… and
…………………………………… (insert dates) by ………………………………………………
………………………………………………………………..………… (insert name of employer)
on the ……………………………………...………………… project. (insert the Contract name)
(Insert full details of amounts outstanding, date payment was due and include details of the work performed / materials supplied in respect of which payment has not been made.  Use a separate numbered paragraph for each relevant fact).#

2. ………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………
………………………………………………………………………………………………………

I make this solemn declaration conscientiously believing the same to be true, and by virtue of the provisions of the Oaths Act 1900.
	
Declared at: ................................................... on ........................................................
[place] 				[date]
.......................................................................
[signature of declarant]
in the presence of an authorised witness, who states:
I, .................................................................... , a .....................................................................,
[name of authorised witness] 		[qualification of authorised witness]
certify the following matters concerning the making of this statutory declaration by the person who made it: [* please cross out any text that does not apply]
1. *I saw the face of the person OR *I did not see the face of the person because the person was wearing a face covering, but I am satisfied that the person had a special justification for not removing the covering, and
2. *I have known the person for at least 12 months OR *I have not known the person for at least 12 months, but I have confirmed the person’s identity using an identification document and the document I relied on was
…...................................................................[describe identification document relied on]
................................................................          .........................................................
[signature of authorised witness]				 [date]

Notes
	[bookmark: _Hlk98687125][bookmark: s_07d]** The declaration must be made before one of the following persons:

		1.
	where the declaration is sworn within the State of New South Wales:

		
	(i)     a justice of the peace of the State of New South Wales;

	
	(ii)  a solicitor of the Supreme Court of New South Wales with a current practising certificate; or

	
	(iii)   a notary public, or
(iv)  another prescribed person legally authorised to administer an oath under the Oaths Act 1900 (NSW); or

	[bookmark: _Hlk98687017]	2.
	where the declaration is sworn in a place outside the State of New South Wales:

	
	(i)    a notary public; or

	
	(ii)   any person having authority to administer an oath in that place.


# Penalties apply for making any wilfully false statement in a statutory declaration.
 

