Contract management - GC21 Ed 2
Sample letter 48F, update of 9 February 2022

Reject a Claim that a Variation is required
Mentioned in clauses 48.7 & 48.8
User guidance
Guidance for GC21 Edition 2, including clause commentary and a suite of Sample letters, is provided on the buy.nsw website: https://buy.nsw.gov.au/resources/gc21
Refer also to:
· the guide notes provided at the end of these sample letters; and
· [bookmark: _Hlk75781521]the clause commentary on clauses 48.7 to 48.9 and 39.3
[bookmark: _Hlk75781804]Instructions in the sample text below have been highlighted in yellow. If highlighting is not visible, go to File/ Options then click on the Display tab, tick the ‘show highlighter marks’ check box and click the OK button. The Option 2 letter also contains options. Guidance on the options is provided in red text. Delete all red text and highlighting after drafting the letter.
Sample text for letter to the Contractor
Below are two options which may apply:
[bookmark: _Hlk95327337][bookmark: _Hlk95321302]Use Option 1 when the Contractor considers an instruction or other action by the Principal causes a change to the scope of the Works.
Use Option 2 when the Contractor considers that a Variation is necessary due to design defects or where the Works are not fit for purpose because of the Principal’s design
Option 1 - if the Contractor considers an instruction or other action by the Principal causes a change to the scope of the Works
	» insert the date                                                                  Ref. No. » (if applicable)

The Contractor,
» insert the name of the Contractor
ABN » insert the Contractor’s ABN
» insert the Contractor’s address 
Attention: » insert the name of the Contractor’s Authorised Person

» insert the Contract name
Contract No. » insert the Contract No.
Claimed Variation for » insert a brief description of the claimed Variation
I refer to your notice dated » insert the date of the Contractor’s notice under clause 48.7 claiming, in accordance with clause 48.7 of the General Conditions of Contract, that » insert a description of the work or item of work which is claimed to be a Variation is a Variation under the Contract. 
The Principal does not agree that this work constitutes a Variation as defined in clause 79 of the General Conditions of Contract. The Principal’s reasons are as follows:
· » insert the reasons, eg:
· the work was specified in section # of the Specification;
· the additional activities do not change the Works as defined in the Contract Documents.
· The work is development of the Principal’s design and clause 39.4 applies.

Yours sincerely,


» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person




[bookmark: _Hlk98952805]Option 2 - if the Contractor considers that a Variation is necessary due to design defects or where the Works are not fit for purpose because of the Principal’s design 
	» insert the date                                                                  Ref. No. » (if applicable)

The Contractor,
» insert the name of the Contractor
ABN » insert the Contractor’s ABN
» insert the Contractor’s address 
Attention: » insert the name of the Contractor’s Authorised Person

» insert the Contract name
Contract No. » insert the Contract No.
Claimed necessary Variation for » insert a brief description of the claimed design defect or inadequacy
I refer to your notice dated » insert the date of the Contractor’s notice under clause 48.7 claiming, in accordance with clause 48.7 of the General Conditions of Contract, that » insert a description of the item of the Principal’s design which is claimed to be a design defect or which makes the Works not fit for purpose and for which a Variation is required. I will refer to this matter as the ‘design issue’ (Change abbreviation if necessary)
The Principal does not agree that the claimed design issue requires a Variation to the Contract because: (see Note 2)
· » insert the reasons, eg:
· the design issue has been discussed with the Principal’s designers and the design is considered to be in accordance with design requirements;
· the Contractor has not justified that the design issue causes the Works to be not fit for a purpose required by the Contract
· the Contractor has not justified that the design issue requires a Variation;
· the design issue has been independently evaluated and is considered to be safe
· The work is development of the Principal’s design and clause 39.4 applies.
INCLUDE FOLLOWING PARAGRAPH IF FURTHER INFORMATION WOULD ALLOW A REVIEW  
The Principal will review its assessment if additional material is provided.

Yours sincerely,


» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person





Guide Notes
Provide sufficient detail in the reasons to convince an independent person considering the matter that the work is not a Variation. Remember that your reasons could be raised in Issue resolution and may establish the Principal’s position in an adjudication or expert determination.
Under case law (law established in previous court rulings), a contract for the performance of work includes an implied warranty to warn of any design defects which the Contractor believes to exist, or of which an ordinarily competent Contractor should have been aware. This warranty applies notwithstanding that the Contractor completed the design exactly as instructed. 
Accordingly, where it is alleged that the Principal’s design is unsafe, extreme care needs to be taken and the concurrence of a Senior Manager obtained before rejecting the Contractor’s claim.
Under clause 39.3, the Contractor's design responsibilities are reduced to the extent that the Works are not fit for a purpose required by the Contract because of the design provided by the Principal. This clause applies if the Contractor cannot develop the Principal’s design to provide a fit-for-purpose completed design without changing it.
