

Contract management - MW21
Contractors Sample Letter C07a
Advise the Principal of a Site Condition 
Mentioned in General Conditions of Contract clause 7.2 and Preliminaries 
User guidance
Instructions in the sample text below have been highlighted in yellow. If highlighting is not visible, go to Tools/ Options then click on the View tab, tick the Highlight check box and click the OK button. The show/hide button ¶ hides/reveals hidden text 
MW21 Clause Commentary on Clause 7 is available on the buy.nsw website. Please view the Index of construction documents to locate all documents referenced throughout this text
Sample text for notification to the principal advising of a Site Condition 
Below are Two options which may apply:
Use Option 1 Advise Principal of a Site Condition 
Use Option 2 Advise the Principal of an Unexpected find of Hazardous Substance

Option 1 Advise Principal of a Site Condition
	» insert the date

The Principal’s Authorised Person 
Attention » insert the name of the Authorised Person 
» insert the Authorised persons address  
» insert the 2nd line of  the  address if required 

» insert the Contract name
Contract No. » insert the Contract No.
Notification of a Site Condition 
You are advised in accordance with General Conditions of Contract clause  2.1  and  7.2 on the  » insert the date, the following conditions where encountered:
  » insert the conditions that were encountered  
  » insert additional conditions that were encountered   or delete if not required 
Photos could be added in an attachment if this will assist the contractor to explain the   site condition further.
The site conditions found above are not what could be reasonably expected at the close of tender given the warrantee  under the General Conditions of Contract clause 7.1 in that: 
· » insert reasons  why the contractor considers them to be  outside he  warrantee the  Contractor has provided in clause 7.1  
· » Next reason 
· » Next reason 
·   

The Contractor is to provide evidence the site conditions could not have been reasonably  identified at the close of tender bearing in mind the warrantee in clause 7,1:Namely ,
You are invited to attend the site to jointly view the Site Conditions to jointly assess the matter and I will be available » Provide a time and date for viewing as soon as possible.
I propose to deal with the site conditions as follows » Provide an outline of how the contractor proposes to deal with the site conditions. 

 
In accordance with General Conditions of Contact clause 7.2, I estimate that the additional cost and time of  dealing with the  site conditions  are:
· » Provide  reasonable details of  the costs including those of Subcontractors and consultants 
It may be appropriate to attach a schedule  or separate calculation sheet if the works are  significant 
· »Provide  reasonable details of the additional time required 
It is appropriate to provide additional details of how the site conditions will affect the  time for Completion and what tasks will be affected. This would be clearer when  measured against a program  before the site condition was encountered and after.
Please note that it is an estimate at this stage. If necessary for clarity attach a separate sheet of the estimate of both costs and time for the principal to better understand what is proposed.  
Please advise if you agree (or otherwise) in accordance with General conditions of contract 7.4 that a site condition exists and how you want to proceed. 
In accordance with General Conditions of Contract clause 7.5 it is our intention to commence dealing with the Site conditions as we propose on » insert the date unless instructed otherwise.
The contractor has an obligation to advise the principal of when it will commence dealing with the site conditions and should allow a reasonable time for the Principal to reply as the principal may require a different solution or order a Variation to deal with the site condition. 

Yours sincerely,


» insert the name of the person issuing the notice
» insert the person’s position title
Contractor’s Representative  Insert Contractor’s name 


- 


 Option 2 Advise Principal of a of an Unexpected discovery of Hazardous Substance
	» insert the date

The Principal’s Authorised Person 
Attention » insert the name of the Authorised Person 
» insert the Authorised persons address  
» insert the 2nd line of  the  address if Required 

» insert the Contract name
Contract No. » insert the Contract No.
Notification Unexpected Discovery of Hazardous Substance 
You are advised in accordance with General Conditions of Contract clause  2.1, 7.2 and 10.3 on the  » insert the date notice should be within 1 day of discovery, an unexpected discovery of Hazardous Substance has been encountered:
  » insert hazardous Substance discovered provide description and location  
Photos could be added in an attachment if this will assist the contractor to explain the   discovery further.
As per the Preliminaries - Hazardous Substances discovered unexpectedly on Site, we have stopped works that may cause further exposure and isolated the discovery area. 
As a matter of urgency could you attend the site to jointly view the hazard to determine how you wish to remediate the substance discovered. 
In accordance with Preliminaries could you suspend part of the works, associated with this area (GCC clause 10.3).
I estimate that the additional cost and time of work dealing with the Hazardous Substance so that work may proceed safely without risk to health are:
· » Provide  reasonable details of  the costs including those of Subcontractors and impact to completion date 
It may be appropriate to attach a schedule  or separate calculation sheet if the works are  significant 
Should you wish us to take responsibility for the Hazardous Substance could you instruct a variation under clause 9.8.
I estimate the additional cost and time of the remediation works to be:
· » Provide details of how you plan to remediate the substance 
· » Provide  reasonable details of  the costs including those of Subcontractors, hygienists, consultants and impact to completion date 
It may be appropriate to attach a schedule  or separate calculation sheet if the works 

Yours sincerely,


» insert the name of the person issuing the notice
» insert the person’s position title
Contractor’s Representative  Insert Contractor’s name  




Guide Notes
1. The Contractor should advise the PAP of what it considers to be a  “Site Condition” as early as possible  for  several reasons:
· The contractor will not be entitled to costs or delays before the notification was received
· Provides the Principal time to review the circumstances and decide on a course of action which may be beneficial to both parties ie less cost or effort 
· The Principal may need to seek different ways of dealing with the site condition and in the interim request the contractor to suspend work  (clause 10) in that area, or for the  whole Works.  Costs for a Suspension are handled in a different way to those for a claim for site conditions
· The PAP may instruct an instruction on what the Principal wants, including a variation, after receiving the notification that could simplify the construction and save time and costs for both parties 
A Site Condition is not necessarily something that is different to what the contractor expected or allowed for but has to be something that is differs significantly and adversely from what could be expected on the site.  Just because it is different to allowances does not make it a site condition, it has to be much worse, and very different to be considered a site condition   given the. Warrantee in Clause 7.1.
Contractors’ make assumptions, (risk assessments) on how they price tenders. Often other interpretations (worse risk assessments) are also valid from the same information that could lead to higher tender prices or difficulties on the site.  The contractor has to demonstrate that the site condition could not have been reasonably allowed for under clause 7.1 at the time of close of tender.
2. The aim is for both the contractor and the Principal to reach some form of consensus/agreement of how to deal with the Site Condition that minimises effects on the contract and the project whilst maintaining mutual obligations and each party’s rights.
3. The discovery Hazardous Substances are handled differently to any other site condition. Refer to the Preliminaries for details on how to remediate hazardous substances. In short the PAP has to determine how the substance will be dealt with.





