Contract management - MW21
Contractors Sample Letter C19b
Notify the Principal of Intention to Terminated Contract for Fundamental Breach of Contract.   
Mentioned in General Conditions clause 19.2
User guidance
Instructions in the sample text below have been highlighted in yellow. If highlighting is not visible, go to Tools/ Options then click on the View tab, tick the Highlight check box and click the OK button. The show/hide button ¶ hides/reveals hidden text 
MW21 Clause Commentary on Clause 19 is available on the buy.nsw website. Please view the Index of construction documents to locate all documents referenced throughout this text
Use Option 1 for non payment of an agreed amount.
Use Option 2 for any other breach
Option 1 for non-payment of an agreed amount 
	» insert the date

The Principal’s  Authorised Person 
Attention » insert the name of the Authorised Person 
» insert the Authorised persons address  
» insert the 2nd line of  the  address if required 

» insert the Contract name
Contract No. » insert the Contract No.
Notice to Remedy a Breach of Contract by the Principal (non-payment)
In accordance with General Conditions of Contract Clause 19.2 we request the Principal remedy a breach of contract being failure to pay against a payment schedule issued by the Principal on » insert the date in the amount of » insert the amount.  
Please advise by» insert the date suggest a date about 5-10 business days after issue of notice how you will remedy this situation.  If an acceptable response is not provided by this date we may seek to exercise our rights under General Conditions Of Contract clause 19.1, suspend work in accordance with the Security of Payments act or if not received by » insert the date 20 business days after under General Conditions of contract clause 19.3 seek to Terminate the contract. Note action under clause 19.3 can only take place 20 business days after the issue of the Notice to remedy has been issued.
However, we would prefer to receive full payment rather than take other actions.

We look forward to your early reply. 

Yours sincerely,

» insert the name of the person issuing the notice
» insert the person’s position title
Contractor’s Representative
for XYZ Contractor Insert Contractor’s name 





Option 2 for another Fundamental breaches of Contract
	» insert the date

The Principal’s  Authorised Person 
Attention » insert the name of the Authorised Person 
» insert the Authorised persons address  
» insert the 2nd line of  the  address if Required 

» insert the Contract name
Contract No. » insert the Contract No.
Notice to Remedy a Fundamental Breach of Contract by the Principal 
In accordance with General Conditions of Contract Clause 19.2 we request the Principal remedy a fundamental breach of contract being:
· » insert the contractor’s assertion  as to the fundamental breach include factual basis to support assertion .  
· » insert the contractor’s assertion as to the fundamental breach
· » Add or delete dot points as required 
Please advise by» insert the date a date 20 business days after issue of this notice how you will remedy this situation.  If an acceptable response is not provided by this date we may seek to exercise our rights under General conditions of contract clause 9.3 and seek to Terminate the contract.
We look forward to your early reply and early resolution of this matter. 

Yours sincerely,

» insert the name of the person issuing the notice
» insert the person’s position title
Contractor’s Representative
for XYZ Contractor Insert Contractor’s name 



 
Guide Notes Background
1. The Contractor is entitled to payment of a scheduled amount on time.  Rather than issue either of these notifications a reminder phone call would be a better more cooperative option which could remedy the situation or provide clarity to when a payment will be made.  It would be sensible to document this conversation with a confirming email or other correspondence.  
2. However if this does not provide a reasonable solution the contractor should seek a written response as to how the Principal will remedy the breach by issuing the notice.  This is a written reminder to the Principal and should be enough to gain a response.  If the contractor elects to do, but is not required to do so under the contract, is to forward a copy of this notification to the Senior Executive at the same time.
3. The 19.2 states that it is to be for a non-trivial amount.  A non-trivial amount is not  defined and will be different depending on the contractual situation, duration of the contract that remains, tasks to be completed, amounts in dispute, value of the contract.   If it is for a few dollars it is trivial if it is for hundreds of dollars it might be significant  but against  a Million  payment  it  could be considered trivial .
4. It is in both parties interests to resolve the situation cooperatively and quickly however clause 19 allows  the contractor to take remedial action because of in action of the Principal.  The Contractor’s actions under 19.1 are limited by the requirements of SOPa.
5.  Note the Principal is to respond within  20 days, and if does not do so to the satisfaction of the Contractor only then can the contractor take action under clause 19 .3.
6. In the Option 2 the contractor will need to supply evidence of the breach of Contract if not related to non-payment and clarify what those might be and if this involves costs identify those costs.
What is a fundamental breach of contract other than non-payment?
· Failure to provide site access
· Supply Principal supplied materials in time or not at all and not provide reasons
· Failure to Consistently act in a manner of  mutual trust and confidence in the contract
· Act illegally  and counter to the laws of NSW 
· Failed to act in accordance with law re Bankruptcy
· Acted outside the times permitted under clause 16 in regard to expert decisions and instigate court action.  

